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ABORIGINAL CHILDREN
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14 May 2024

The Honourable Blair Boyer MP

Minister for Education, Training and Skills
GPO Box 1563

Adelaide SA 5001

Dear Minister Boyer

On 30 June 2022, | launched the independent Inquiry into the application
of the Aboriginal and Torres Strait Islander Child Placement Principle in
the removal and placement of Aboriginal children in South Australia. This
Inquiry, which has taken close to two years to complete, is underpinned by
the strong voice of the Aboriginal community.

| now have the pleasure to present to you Holding on to Our Future, the Final
Report of the Inquiry pursuant to section 20(P) of the Children and Young
People (Oversight and Advocacy Bodies) Act 2016.

Holding on to Our Future provides 48 findings and 32 recommendations for
addressing the application of the Aboriginal and Torres Strait Islander Child
Placement Principle to reduce the number of Aboriginal children in the
child protection system and to ensure that Aboriginal children grow up safe
and strong within family, commmunity and culture.

Holding on to Our Future is preceded by the Inquiry’s Preliminary Report
tabled in Parliament on 22 November 2023 and is the first Inquiry in this
State to privilege and preference the voices and experiences of Aboriginal
children, their families and communities with respect to the child protection
service system.

It has been an honour to have conducted the Inquiry and | hope this report,
its findings and recommendations will create a legacy of enduring positive
change for Aboriginal children and young people today, tomorrow and for
future generations.

Regards

@ﬁ/

April Lawrie
Commissioner for Aboriginal Children and Young People

08 8226 3353 | GPO Box 1152 Adelaide, SA, 5001
cacyp.com.au | commissioneracyp@sa.gov.au ph: 8226 3353
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Note regarding language:

The Inquiry uses the term
‘Aboriginal’ to refer to people
who identify as Aboriginal,
Torres Strait Islander, or both
Aboriginal and Torres Strait
Islander. This term is preferred
by Aboriginal South Australians.

The Inquiry acknowledges all custodians
throughout South Australia for whom the
Inquiry seeks to serve the best interests

of their Aboriginal children and young
people. In doing so, the Inquiry pays
respect to Elders and families, both past
and present, and pays reverence to today’s
Aboriginal children and young people as
they emerge as our future leaders.

The Inquiry recognises Aboriginal People's
existing and ongoing spiritual connection
to the land and waters.

The Inquiry recognises the historical,
contemporary, and ongoing impacts of the
Stolen Generations and intergenerational
trauma. Our trauma does not define our
children or our future generations. It is

our cultural resilience and optimism that
ensures our children will flourish.
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Terms of Reference

Inquiry into the application of the
Aboriginal and Torres Strait Islander
Child Placement Principle in the
removal and placement of Aboriginal
children in South Australia

Being satisfied that the matter of the
removal and placement of Aboriginal
children and the application of the
Aboriginal and Torres Strait Islander Child
Placement Principle (ATSICPP) raises an
issue of particular significance to Aboriginal
children and young people, is of a systemic
nature and that is in the public interest to
conduct an inquiry, by reason:

that Aboriginal children are now, and
have historically, been over-represented
as a group of those in Out-of-Home Care
in South Australia;

that at present only about three in ten
Aboriginal children who are removed are
placed with Aboriginal family or kin;

that reunification of Aboriginal children
with their family or kin has declined in
South Australia, and in comparison, with
other jurisdictions, South Australia has the
lowest rate of reunification of Aboriginal
children;

the aspirations reflected in the five pillars
of the Aboriginal and Torres Strait Islander
Child Placement Principle are not being
fulfilled nor applied to all decisions
affecting Aboriginal children;

[, the Commissioner for Aboriginal Children
and Young People, have determined
pursuant to s 20M of Children and Young
People (Oversight and Advocacy Bodies)
Act 2016 (the Act), to conduct an Inquiry into
the policies, practices and procedures of
State Authorities as they relate to the rights,
development and wellbeing of Aboriginal
children and young people, being:

To inquire into the recent past and
current policies, practices and procedures
of State Authoirities relating to the
application of the Aboriginal and Torres
Strait Islander Child Placement Principle
in the removal and placement of

Commissioner for Aboriginal Children and Young People

Aboriginal children in South Australia
and how the wider ATSICPP formulated
by the Secretariat for National Aboriginal
and Islander Child Care (SNAICC) can

be used to reform the child protection
system.

The Inquiry will examine the application of
the ATSICPP (including systemic barriers to
its application) and its five pillars of:

prevention
participation
placement
partnership
connection

as they relate to:

a. removal of Aboriginal children
(including the provision of support to
family and kin prior to removal and for
reunification)

b. placement of Aboriginal children once
removed (including connection with
family, community and culture).

The Inquiry will report and make
recommendations (including under s 200
of the Act) about reforms to the system
with the object of reducing the removal
of Aboriginal children from their families,
increasing the rates at which Aboriginal
children if removed are then placed with
Aboriginal family or kin, and to improve
the fulfillment of the objectives and the
application of the Aboriginal and Torres
Strait Island Child Placement Principle, and
any other relevant matters.

The Inquiry commenced on 30 June 2022. It
will be completed by 31 December 2023 with
the report to be delivered in early 2024.

The ‘Aboriginal and Torres Strait Islander
Child Placement Principle’ incorporates
both: the principle legislated in s 12 of the
Children and Young People (Safety) Act 2017,
and the principle formulated by SNAICC

in its Family Matters Campaign which has
been adopted by the South Australian
Government as part of its ‘Safe and Well’
strategy.



Commissioner’s Foreword

On commencing in the
role of Commissioner

for Aboriginal Children
and Young People, |
wanted the Aboriginal
community to help shape
the priorities for my work.

It was very clear to me after my first
engagement with Aboriginal children

and young people, and their families and
communities that child removals were a
significant issue that touched the lives of
many within the Aboriginal community
and that the sense of harm to children, and
their loss and grief could not be ignored. |
committed that once the role was legislated,
that if | were in the role, | would conduct an
own motion Inquiry into this matter.

Despite not receiving extra funding for this
Inquiry, | was determined to undertake this
important work through the use of resources
within my core establishment. | was
steadfast in not allowing setbacks to hinder
or undermine this Inquiry. It has taken close
to two years to complete the Inquiry with
this Final Report, including a Preliminary
Report tabled in Parliament in November
2023.

In conducting the Inquiry, the Aboriginal
and Torres Strait Islander Child Placement
Principle (the Principle) has provided the
framework for examining the policies,
procedures and practices in South Australia
regarding Aboriginal child removals and
placements. The Principle was developed

by Aboriginal people to address the
disproportionate rates of Aboriginal children
and young people being placed in Out-
Of-Home Care. It is a principle based in
children’s rights that is aligned with the
United Nations Convention on the Rights of
the Child and the United Nations Declaration
on the Rights of Indigenous Peoples.

Even before commmencing the Inquiry, it
was clear that Aboriginal children were
significantly overrepresented in reports

to the Department for Child Protection

and in removals and placements in Out-
Of-Home Care. South Australia has seen a
116.3% increase in Aboriginal Children in care
between 2011 to 2021 and it has the second
highest rate of Aboriginal children on long-
term guardianship orders and the second
lowest rate of reunification for Aboriginal
children when compared with all other
Australian states and territories.2 Moreover,
the rates at which Aboriginal children were
being placed in the care of their Aboriginal
families was declining, and that for many,
their connections with family and culture
had been severed. The signs that the system
needed to change were already clear.

After the 2016 Child Protection Systems
Royal Commission,® Aboriginal people

had hoped for transformation within the
system, but the changes that have followed
have been detrimental to outcomes for
Aboriginal children and young people. New
child protection legislation commencing

in 2017 did not strengthen the need for the
application of the Principle. Instead, the
Principle has been included in the legislation
as if it were separate to the notion of safety
and wellbeing. This is not the case. Children’s
safety and wellbeing are at its core. Rates of
entry into Out-Of-Home Care have increased
year on year since this time.

The Children and Young People (Safety) Act
2077 minimises the importance of wider
family, culture and country in the lives of
Aboriginal children and places emphasis on
a Eurocentric model of seeing the child’s
rights in isolation from family and culture.

It creates practices that equate ‘safety’ with
the separation and removal of children from
family and community.

Holding on to Our Future - ATSICPP Inquiry Final Report 2024



Through this Inquiry I've heard from
Aboriginal children, young people and
families. Collectively, their stories tell of the
trauma and hardship that Aboriginal people
have and continue to endure. But these

are also stories of strength, resilience and
survival.

In the majority of cases, the underlying
issues that have led to families’ contact

with the child protection service system
have not been about the intentional

harm of children. They are characterised

by problems associated with poverty and
intergenerational trauma, mental illness,
domestic and family violence, homelessness
and substance use. In responding to these
issues, removals should be a last resort,

but often problems have been allowed to
escalate to a point where removals become
the first step taken when intervening

with these families. There is seemingly no
capacity to respond early in a supportive
way to reduce the risks that lead to what
may have been entirely preventable
removals of children. The current patterns of
intervention and removal display a deeply
unequal response to the needs of Aboriginal
children who are separated from family

in far higher ratios than non-Aboriginal
children, receiving little or no support before
removal, and who are much less likely to
subsequently return home.

The statutory child protection agency, the
Department for Child Protection has been
the main focus of this Inquiry but it does
not work in isolation. Other government
agencies including health, schools, housing
and the broader human services, child

and family service system all have a role in
improving outcomes for Aboriginal children
and families.

Commissioner for Aboriginal Children and Young People

We must acknowledge that we have built
a system where the only option to respond
to problems associated with disadvantage
is to funnel families into child protection.
This has to change. Meaningful change
will only occur if as a State, we act on the
lack of investment in early support that

is desperately needed to shift system
responses from removal, to preventing the
need for any statutory involvement with
effective and supportive service responses.
This investment must elevate the capacity
for Aboriginal Community Controlled
Organisations to be able to provide this
early support and move away from the
Department for Child Protection being the
only responder.

Throughout the Inquiry | have been
encouraged by examples of good practice
to support Aboriginal children and
families, within both the Department for
Child Protection and the broader service
system. Unfortunately, this appears to be
the exception rather than the norm. The
current South Australian child protection
service system is not sufficiently responsive
to the needs and culture of Aboriginal
children, it disadvantages them, using
models of practice and services that are
built on European ideals. For example,

the Institutional care (Residential care) of
children, of which South Australia is the
highest user in the whole country, is a
colonising model, not an Aboriginal model.

The child protection service system is

not equipped to meet the cultural needs
of Aboriginal people. The introduction

of mandatory reporting, which is widely
acknowledged to pull in more Aboriginal
children and poorer families into an
investigative system#* means that these
families come to the attention of child
protection services. This is in the context
where there is an absence of any collective
government responsibility to partner with
the Aboriginal community to provide help
and support.



Current assessment processes including
Structured Decision-Making® tools, fail to
take sufficient account of cultural strengths
and protective factors and overlook the
racist effect that Aboriginal children are
routinely over-reported into child protection
service systems.® Racial discrimination is a
violation of children’s rights.

Child protection agencies are failing to take
into account cultural differences, the impact
of structural racism and do not routinely
include Aboriginal cultural advice, or when
this advice is sought it is after key decisions
have been made about the children. This
can lead to fraught interactions between
Aboriginal families and non-Aboriginal staff
who do not have cultural competence or
experience to understand and respond
effectively to the legacy of fear and

trauma that underpins contact with the
child protection service system. When an
Aboriginal parent’s previous contact with
the child protection service system as a
child becomes an increased risk factor in
itself, when we know Aboriginal families are
over-represented in this system because

of discrimination, we know the system is
not treating Aboriginal children or families
fairly, and that new ways of responding to
concerns about children’s safety are needed.

The current legislation lacks balance

and has shifted the emphasis too heavily
towards immediate concerns over safety
while disconnecting this from longer term
outcomes for children. It has created a risk
averse context where practitioners feel
pressure to remove children without having
to consider the longer-term consequences
of such actions. Increasing removals

of children is not a measure of success.
Experience in Out-Of-Home Care does

not provide children with an advantage in
life. There is a growing body of evidence
that shows the damaging and lifelong
consequences for those children in state
care.® This is especially true for those children
who have not been placed with family and
where connections to family and culture
have been fractured or lost.

Aboriginal people have had enough of
watching an institutionally racist system
that does not adequately apply the Principle
or know how to consider safety within

the broader context of a child’s family,
community and culture. A system that says
it's there to help but contributes to harm.
Aboriginal people have heard enough
platitudes. If nothing changes, we'll continue
the current trajectory with greater numbers
of Aboriginal children being placed in state
care.

One in 10 Aboriginal children in South
Australia are in state care.” It is likely then
that most Aboriginal families will know
family that has had a child removed by

the State. The effect of this is Aboriginal
families not trusting services and in times
of necessity least likely to ask for help when
they most need it.

No one knows the Aboriginal community
better than the Aboriginal community itself.
There are a range of roles and responsibilities
that need to be released from the child
protection service system and placed in

the hands of community. Building culture
and identity of the Aboriginal child is the
responsibility of the Aboriginal commmunity.
As a matter of urgency, the Department

for Child Protection needs to give power
and responsibility back to the Aboriginal
community and their role in scoping for and
finding family in order to maintain children
and young people's connection to family
and culture.

In the longer term major structural reform
to the system is required to shift the

focus to support, and to shift power and
responsibility to families and communities
and the people who know and care for
children. Aboriginal people are invested in
the future of their children like no other.
Aboriginal children and families are asking
us to care about culture, care about how we
belong and are connected to community
and country. We want better for our people
and our future.

Holding on to Our Future - ATSICPP Inquiry Final Report 2024



It has become self-evident over the past
decades that the system is unable to
transform itself. It needs to be open to

much better collaboration, partnerships

and influence from outside its' own system.
These changes need to be led and guided by
Aboriginal leaders in partnership with other
agencies.

Positioning the rights of the child to have
their best interests placed at the centre

of decision-making forces the system to
broaden its focus, to understand and view
the child within a wider set of relationships.
This is not minimising risk but placing it in
context. The context for Aboriginal children
is living with the legacy of Colonisation and
day-to-day the impact of interpersonal and
institutional racism in which connection to
family and culture plays a very important
protective role in safeguarding children’s
emotional and psychological safety and
wellbeing.®

The Principle has been guiding practice
beyond the child protection portfolio.
Wherever large populations of Aboriginal
people are interfacing with government
systems, it has become important to
consider the application of the Principle in
relation to outcomes for Aboriginal children.

Commissioner for Aboriginal Children and Young People

The government has been told before

that the investment in early intervention
and support is insufficient and | will

say it again. Failure to act means that
struggling, vulnerable families will continue
to encounter the child protection service
system at increasing rates, and that
Aboriginal children being removed from
their families will mean the government
will pay the cost one way or another, for
matters that are preventable. The Aboriginal
community will no longer tolerate this cost
to continue to be at the expense of our
children and future generations.

The community have spoken of the
importance of placing the Aboriginal child
and their family in front of the Aboriginal
community. No longer is it viable that
decision-making for Aboriginal children
and families continue to be in the control of
government. In order to make changes, we
need to change the way in which decisions
are made.

April Lawrie
Commissioner for
Aboriginal Children
and Young People
South Australia



Executive Summary

In South Australia today,
the numbers of Aboriginal
children being removed by
the State are approaching
levels akin to the Stolen
Generations, that were
driven from earlier laws
and policies enforced

in the Protection and
Assimilation eras.’

When the Assimilation policies were
abolished in 1962,'° Aboriginal community
leaders spearheaded solutions within the
realm of community and culture to combat
the negative impact of government policy
on Aboriginal child welfare outcomes. The
Aboriginal and Torres Strait Islander Child
Placement Principle (The Principle) was
borne for this purpose.

The Principle’s origins herald from the
deep-seated knowledge and understanding
that the Aboriginal community is best
placed to make care decisions for
Aboriginal children, not government. The
initial function of the Principle guided
Aboriginal decision-making in relation to
the placement of the Aboriginal child into
Aboriginal care;" it has since evolved into

a holistic, culturally responsive standard

for the child protection service system to
implement across five elements pertaining
to children and their families’ needs for
Prevention, Participation, Partnership,
Placement and Connection.”?

The Principle is an embodiment of two key
internationally endorsed covenants: the
United Nations Declaration on the Rights of
Indigenous Peoples and the Convention on
the Rights of the Child. These covenants are
explicit about the rights of children to grow
up safely within their family, community and
culture.

The Commissioner for Aboriginal Children
and Young People, in exercising her

powers to conduct systemic investigations,
undertook this Inquiry to examine the
application of the full Principle inclusive of its
five elements, due to the concerning rates
of Aboriginal child removals, extremely low
rates of reunification with family of origin,
and high levels of non-Aboriginal care for
Aboriginal children in South Australia.®

In South Australia, Aboriginal children and
young people constitute approximately 5.5%
of the population of children under 18" but
represent 37.4% of all children in Out-Of-
Home Care®™. For all Aboriginal children in
Out-Of-Home Care, only 38% are being cared
for by their Aboriginal kin or a member of
the Aboriginal community.

Holding on to Our Future - ATSICPP Inquiry Final Report 2024



Total Children in Care in SA % Aboriginal vs. % Non-Aboriginal

2224824

Aboriginal children
make up just

—5.5%

of all children in
South Australia

Source: Child Development Council, South Australia (2024) How are they
faring? South Australia’s 2023 Report Card for children and young people.
Government of South Australia.

But they represent

37.4% -

of all children in
out-of-home care in
South Australia

Source: Department for Child Protection (2023) 2022-23 Annual Report.
Government of South Australia.

* Each icon represents 1% of South Australian children & young people
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Aboriginal Children in Care in SA by Placement Type (%)

62

of placements are
with non-Aboriginal
forms of care

Residential care*

17%

Non-Aboriginal
carer

23%

Aboriginal family

32%

Only

38

of Aboriginal children &
young people in care are
placed in Aboriginal care

* Note that no family group homes exist in South Australia

Source: Productivity Commission (2024) Report on Government Services 2024. Australian Federal Government.
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For many Aboriginal children and their
families coming into contact with the

child protection service system, their
circumstances are often characterised

by issues connected to experiences of
marginalisation and poverty, substance
misuse, domestic and family violence,
school exclusion, lack of health care,
homelessness, untreated mental illness
and intergenerational child protection
contact; all matters that are best suited to a
public health and community development
approach to avoid the removal of children.

The child protection service system in

South Australia is built on Eurocentric and
paternalistic ideologies and practices.' “The
history of Aboriginal affairs policy in South
Australia assumed policy on child welfare to
shape the future and ‘influence’ the coming
generations”” However this couldn’t be
further from the truth. The end-results of
this system are that one in two Aboriginal
children are reported at least once, and

one in 10 are in Out-Of-Home Care in a
single calendar year.®® The repercussions

of these policies have permeated
throughout generations. This impact is

on each child and has deep impacts on
every single community. It underscores

the fact that there is so little capacity for
early supportive system responses to the
challenges experienced by families that are
entrenched in intergenerational cycles of
disconnection from culture through child
removal, that lead to the very issues used

to justify child removals. Whether they

be past or present policy and institutions
intervening in the lives of Aboriginal children
and their families, the reality is the service
systems are designed, developed, and led
by a workforce that is disconnected to the
cultural context of the Aboriginal child.

Far too often non-Aboriginal people are
making decisions about Aboriginal children,
families, and communities, when they don’t
understand Aboriginal families or culture.
This is observed in policies and practices that
marginalise the voice and decision-making
of Aboriginal families. For Aboriginal people,
this reinforces the experience of colonialism.

Commissioner for Aboriginal Children and Young People

Aboriginal Community Controlled
Organisations know the Aboriginal child,
their families and communities better
than government. Therefore, the relevance
and necessity for Aboriginal Community
Controlled Organisations is pronounced
more than ever. Aboriginal Community
Controlled Organisations enable self-
determination through the delivery of
culturally safe and responsive support
services, with authentic relationships and
trust to improve outcomes in the best
interests of Aboriginal children.

The critical role that Aboriginal Community
Controlled Organisations play in child

and family support services is discounted
when the prevention sector is severely
underfunded. The service system designed
to respond to the needs of vulnerable
children and their families is not resourced
commensurate with the volume of families
in need; despite the State Government
being aware of this inadequate resourcing.
The majority of the child protection service
system’s funding continues to flow towards
removal and placement of children in
Out-Of-Home Care, not the prevention of
removals, with over 80% of funding spent on
Out-Of-Home Care compared to an average
of just over 60% across the rest of the nation.
The result of this imbalance of investment
is a dramatic increase in the proportion of
Aboriginal children being removed onto
long-term orders.

The BetterStart Research team at the
University of Adelaide provided data analysis
to the Inquiry that showed one in 48
Aboriginal children who turned 10 years old
in 2001 were placed on a Guardianship to 18
years order, fast forward two decades and
this had increased to one in 11 Aboriginal
children.® Further, one in 70 Aboriginal
children born in 2010 were placed on a
Guardianship to 18 years order before their
first birthday, fast forward 10 years and

this has increased to one in 24 Aboriginal
children.?



The Out-Of-Home Care system captures

a large proportion of Aboriginal children
who are being unnecessarily removed

and disconnected from their families,
communities, and culture.? Removal is not
the only way to keep children safe and well.
The State Government must acknowledge
that if it only invests in Out-Of-Home Care
then child removal is the only response we
will see. The State Government's failure to
harness local level Aboriginal community
intelligence and knowledge of family and
culture through genuine partnerships is a
barrier to the effective application of the
Principle.

The current Children and Young Person
(Safety) Act 2017 holds the safety of the child
as the paramount consideration in decision-
making, setting up the framework for policy
and practice that minimises the importance
of the child's longer-term wellbeing and
best interests. For Aboriginal children, their
best interests are best served by the proper
application of the Principle in all decisions
about their safety, development, and
wellbeing.

The Inquiry undertook a process to build
a comprehensive understanding of the
systemic issues and barriers to the proper
application of the Principle. There is an
overwhelming disproportionality for
Aboriginal children and their families

at every key touch point of the child
protection service system, indicating that
in comparison to non-Aboriginal children,
Aboriginal children are:

over-reported
over-investigated

over-represented in removals and long-
term Guardianship orders.

If nothing changes, in South Australia, 140 in
every 1000 Aboriginal children will be in state
care by 2031.22

There are a number of significant challenges
and issues unique to the experiences

of Aboriginal children and their families
when in contact with the child protection
service system. These issues have
determined a number of key findings and
recommendations for change, to improve
Aboriginal children’s safety and wellbeing, to
reduce the overrepresentation of Aboriginal
children in Out-Of-Home Care and to ensure
the proper application of the Principle to the
standard of Active Efforts.

The Inquiry found an absence of
accountability within the child protection
service system for compliance with the
Principle. Despite good intentions expressed
through successive state strategies and
national agreements including Closing

the Gap, the intent has failed to translate
into improved outcomes for Aboriginal
children. The system requires a formal and
ongoing accountability mechanism to
provide oversight and ensure compliance
with the Principle. The Inquiry recommends
the introduction of a sixth element of
Performance to the Principle to meet

this need for cultural oversight and
accountability.

Holding on to Our Future - ATSICPP Inquiry Final Report 2024



Findings and
Recommendations



Findings

Headline Findings

The Department for Child Protection has no defined

1 strategy to improve outcomes for Aboriginal children and
young people, or a culturally appropriate accountability
and oversight mechanism for monitoring its performance
in the application of the Aboriginal and Torres Strait
Islander Child Placement Principle. As such, the cultural
responsiveness of the Department is severely lacking.

There is insufficient funding to meet the demand identified
for culturally appropriate, early intervention services
for vulnerable Aboriginal children and their families.

The State is unnecessarily removing disproportionate and
3 growing numbers of Aboriginal children from their families
and communities, causing long term harm to their health,
wellbeing and life chances, when they could be responding
in @ more child-family centred and culturally responsive way.

The Aboriginal and Torres Strait Islander Child Placement

4 Principle has been taken out of the hands of the
Aboriginal community. Aboriginal community voices
were not included or deemed necessary in the drafting
of the Principle in the current legislation and in policy.

The way decisions are managed and made regarding
5 Aboriginal children’s best interests needs to

change. Better outcomes for Aboriginal children

are achieved when Aboriginal people, families

and communities lead decision-making.

Systemic racism and cultural bias contribute to the
disproportionate rates of Aboriginal child removals
and placement into non-Aboriginal care.
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Prevention

7.

10.

The Children and Young People (Safety)
Act 2017 is framed around safety as the
paramount consideration and widens
the definition of harm to scope in
welfare and wellbeing matters, resulting
in unnecessary removals of Aboriginal
children and young people.

The Children and Young People (Safety)
Act 2017 and the Department for Child
Protection’s policies do not satisfy
universal human rights to culture and
Aboriginal self-determination or the
right of the child to have their Best
Interests considered in all decisions that
concern them. These rights underpin the
Principle and the failure to implement
them has undermined its application
and detrimentally contribute to the
overrepresentation of Aboriginal children
entering Out-Of-Home Care.

Section 12 Children and Young People
(Safety) Act 2017 wrongfully implies

that the placement principle displaces
safety. This is a contradiction and an
institutionally racist assumption. The
placement principle is a rights-based
principle ensuring Aboriginal children
grow up safely within family, community
and culture.

There are only two Aboriginal
Community Controlled Organisations

in South Australia that receive funding
from the Department of Human Services
to deliver Early Intervention services to
Aboriginal families in need. Both funded
organisations are metropolitan-based
and deliver statewide services.

11.

12.

13.

14.

The Children and Young People
(Safety) Act 2017 does not empower
the Department for Child Protection
take preventative action. There is no
coherent public health approach, policy
or legislation for early intervention to
address the causal factors and prevent
unnecessary removals.

Less than 20% of the child protection
service system funding is allocated to
Early Intervention and Prevention. This
is an unacceptably low investment
and incommensurate to the needs of
vulnerable children and families.

Family Group Conferencing is an
internationally recognised model

for keeping children safe in their
families, commmunities and culture. The
Department for Child Protection is the
only state authority that can refer a

child and their family for a Family Group
Conference and is not effectively utilising
Family Group Conferencing. Other state
authorities recognise the importance of
Family Group Conferences in Prevention
and want legislative mechanisms to allow
them to make referrals for Aboriginal
children and their families.

The assessment of notifications received
by the Child Abuse Report Line regarding
Aboriginal children and young people
does not use Aboriginal knowledge or
expertise. The now dismantled Yaitya
Tirramangkotti unit, which was managed
by experienced Aboriginal workers,
provided cultural oversight, ensuring
culturally appropriate assessments and
responses to notifications concerning
Aboriginal children and their families.

Commissioner for Aboriginal Children and Young People



15.

16.

17.

The Structured Decision-Making® tools
used by the Department for Child
Protection are culturally biased towards
Aboriginal children and families. They
lead to unnecessary removals because
they do not identify strengths-based
cultural factors. Other child protection
jurisdictions such as Queensland have
abolished the use of Structured Decision-
Making® due to this cultural bias.

There is no defined model of care in
place across the child protection service
system that coherently responds to and
supports pregnant Aboriginal women
identified with Unborn Child Concerns in
a culturally appropriate manner.

Pregnant Aboriginal women with
identified Unborn Child Concerns are not
prioritised in the child protection service
system as a population group with high
needs requiring support services; instead
the decision to remove the newborn

at birth is the priority. The manner in
which infant removals at birth occurs is
reprehensible and is not an acceptable
way to deal with Aboriginal women,
children and families.

Partnership

18.

19.

There is no clear policy that details how
the Department for Child Protection is
working towards Aboriginal Community
engagement. There is a lack of genuine
partnership and engagement with

the Aboriginal Community external

to Aboriginal Community Controlled
Organisation funding agreements.

The Department for Child Protection
does not have a policy or formal
mechanism to engage with the
Aboriginal community to develop
legislation, policies and practice to
ensure optimal outcomes for Aboriginal
children and families. At the time of
drafting this Report, the South Australian
Aboriginal Child and Family Peak Body is
being established for this purpose.

20. The consultation with Principal

21.

Aboriginal Consultants appears to be a
tick-box exercise and while embedded
in policy, it is inconsistent in practice.
Consultation with a Principal Aboriginal
Consultant often occurs in lieu of
consultation with the Aboriginal child
and family. At the time the Inquiry
commenced, there was a total of

10 Principal Aboriginal Consultants
responsible for 37.4% of children in care,
across multiple significant decisions

in relation to each child. At the time of
drafting this Report, an additional 10
Principal Aboriginal Consultants had
been employed. Growing the volume
of Principal Aboriginal Consultants is
welcomed but the lack of influence

and impact remains. The Principal
Aboriginal Consultant roles, aside from
requesting Family Group Conferencing,
are not authorised to make significant
decisions concerning Aboriginal children.
Where consultation with a Principal
Aboriginal Consultant occurs, their
recommendations are often disregarded.

The Department for Child Protection
district offices do not have formal
partnership arrangements or local
Aboriginal community engagement
mechanisms to garner Aboriginal
advice external to the Department. The
previous Aboriginal Family Care Program
was a successful initiative that enabled
strong partnerships, as it was delivered
by a variety of local-level Aboriginal
Community Controlled Organisations in
their communities across South Australia.
Each Aboriginal organisation was
gazetted as a recognised consultative
body for matters to do with local
Aboriginal children and their families.

It was mandatory for the district

office to consult with the recognised
Aboriginal organisation. The program
was responsible for keeping Aboriginal
children safe within community and
culture, privileging the Aboriginal child
and family’s voice. Consultation was
mandatory.
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22. At the time the Inquiry commenced,
there was one Recognised Aboriginal
and Torres Strait Islander Organisation,
Aboriginal Family Support Services.
At the time of drafting this Report, a
second Aboriginal Community Controlled
Organisation, KWY, has been Gazetted
as a Recognised Aboriginal and Torres
Strait Islander Organisation. It is culturally
inappropriate and unproductive for
two statewide services to advise on
matters relating to local level Aboriginal
communities that they are not connected
to. This runs counter to the Principle and
to Aboriginal self-determination for local
Aboriginal communities.

23. The Recognised Aboriginal and Torres
Strait Islander Organisation function
under the Children and Young People
(Safety) Act 2017 is limited to consultation
prior to placement of Aboriginal children
and young people. This is an inadequate
use of Aboriginal community knowledge
and understanding of Aboriginal children
and their families.

24. The Children and Young People (Safety)
Act 2017 provides for the delegation of
powers. None of these powers have ever
been delegated to an Aboriginal person,
an Aboriginal entity or an Aboriginal
Community Controlled Organisation.

Participation

25. The Department for Child Protection’s
policy for Aboriginal Family Led Decision
Making is inadequate and does not
sufficiently uphold the principle of
Family Led Decision Making. In practice,
Aboriginal families are routinely excluded
from significant decision-making about
their children.

26. The current legislation places the
responsibility of convening a Family
Group Conference with the Chief
Executive of the Department for Child

27.

Protection. This limits the access of
children and families to opportunities
for family led decision-making in South
Australia. Family Group Conferencing
requires independent facilitation to
uphold the fidelity of the program in a
culturally appropriate manner.

Aboriginal children and young people
coming into contact with the child
protection service system are not
adequately involved or empowered to
participate in decisions about their care.

Placement

28.

29.

30.

3l

The Department for Child Protection

is inappropriately applying a broader
definition of ‘kinship’ to kinship care.

For Aboriginal children this does

not guarantee an Aboriginal kinship
placement in accordance with Aboriginal
customary rules of kinship.

Family scoping to identify placements
for Aboriginal children is wrongfully

in the control of the Department for
Child Protection. Government is not the
knowledge base for Aboriginal families,
genealogy and kinship systems, nor
connected through engagement or
relationships of trust to be able to fulfil
this role.

Current efforts to locate Aboriginal
family when placing Aboriginal children
are often inadequate and do not occur

in a timely manner, resulting in the
placement of Aboriginal children with
non-Aboriginal carers. The misplaced use
of Eurocentric attachment theory results
in Aboriginal children remaining in
non-Aboriginal foster placements, even
when Aboriginal family are subsequently
identified.

The Department for Child Protection
is non-compliant with the legislative
requirement to consult with the
Recognised Aboriginal and Torres
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32.

33.

34.

35.

Strait Islander Organisation prior to
the placement of Aboriginal children
and young people, and is failing to act
on recommendations made by the
organisation.

The Recognised Organisation
Consultation appears to be a tokenistic,
tick-box exercise where the Department
for Child Protection fails to consider the
submissions made by the Recognised
Aboriginal and Torres Strait Islander

Organisation in relation to placements of

Aboriginal children and young people.

The relevant carer approval policy
includes the approval of kinship carers
and subjects them to the legislation
intended to minimise the risk to children
posed by persons who work or volunteer
with them (Child Safety (Prohibited
Persons) Act 2016). Requiring kinship
carers to undergo a Working with
Children Check assessment and satisfy
the Prohibited Persons Act can be a
barrier to their carer approval status

and kinship placement. This policy lacks
sensitivity in responding to the needs of
each particular child and carer and their
pre-existing relationship.

The use of section 77 of the Children
and Young Person (Safety) Act 2017,
which provides that children can be
placed with an unapproved carer is an
underused provision in the Act, which
would give Aboriginal children greater
access to wider family and kinship care
immediately.

There is no policy or practice for
supporting informal care arrangements
within the Department for Child
Protection. Known successful informal
care arrangements required the

State to financially support the

placement without supervising the
care arrangements, as this was the
funded responsibility of an Aboriginal
Community Controlled Organisation.

. There is no distinct Aboriginal kinship

care service system in South Australia
that is legally independent of the
Department for Child Protection.

Connection

37. The Department for Child Protection is

not compliant with its annual reporting
obligations under section 156 (1)(a)
Children and Young People (Safety) Act
2017, regarding the extent of input from
local Aboriginal and Torres Strait Islander
communities and organisations in the
development of cultural maintenance
plans; the extent to which cultural
maintenance plans are meeting the
cultural needs of Aboriginal children;
and the extent to which Aboriginal
children have access to people from the
same Aboriginal or Torres Strait Islander
community as them.
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38.

39.

The consultation on the development of
cultural maintenance plans for Aboriginal
children is not occurring in accordance
with the Regulations. The consultation
should occur with an Aboriginal or Torres
Strait Islander Organisation, or member
of the Aboriginal or Torres Strait Islander
community to which the child belongs;
instead, where consultation does occur,
it is occurs with a Principal Aboriginal
Consultant.

Government does not understand
what is required to meet Aboriginal
children and young people’s cultural
needs. Government cannot facilitate
the connection of culture; it is for the
Aboriginal community to fulfil this
responsibility.

40.There are Aboriginal children in

41.

42.

43,

residential care who are continually self-
placing with their family of origin without
consideration of reunification.

There is no external cultural oversight
and quality assurance for the Aboriginal
Cultural Identity Support Tool and
cultural maintenance planning.

There is a lack of compliance with the
appointment of cultural mentors for
Aboriginal children in care, in accordance
with the Aboriginal Cultural Identity
Support Tool. It is for the Aboriginal
child's family to identify and appoint an
appropriate cultural mentor.

The Department for Child Protection
applies a generic and superficial
approach to cultural maintenance. The
Aboriginal Cultural Identity Support Tool
is not effectively understood and utilised
to nurture or maintain cultural identity
and connections to family, community
and country for Aboriginal children in
care. Aboriginal children and young
people in care are often disconnected
from their cultures. For Aboriginal
children in residential care, disconnection
is exacerbated.

44 . The Department for Child Protection’s

45.

practice in identifying Aboriginal
children and families does not uphold
the definition of an Aboriginal child

in the Children and Young Person
(Safety) Act 2017. The practice of only
requiring self-identification runs the
risk of responding to a young person as
Aboriginal when there may not be any
connection or heritage.

Contact is not treated as a rights-based
need of the Aboriginal child. This is not
consistent with international standards
as applied by the Federal Circuit Family
Court of Australia. Instead contact is dealt
with by administrative arrangements of
the Department for Child Protection.

46. Contact is not adequately facilitated for

47.

Aboriginal children and young people,
and they are not afforded the right to
have contact with their siblings, family,
communities and culture.

Reunification is rarely considered after

a long-term guardianship order is made
severing connection to family and
culture when placement is made to non-
Aboriginal carers. In the case of young
children, the principles of intervention
support permanence planning as early
as possible, thereby subordinating the
application and impact of the Aboriginal
and Torres Strait Islander Child
Placement Principle.

48. Current efforts by the Department for

Child Protection to reunify Aboriginal
children with their families are
inadequate. The Department for Child
Protection appears to be using the
reunification process to investigate

and gather information to support
applications for long term guardianship
orders. The reunification process is not
centred around the supports needed by
families to succeed and often sets them
up to fail. Families feel mislead and the
focus is on planning for permanency as
opposed to reunification.
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Recommendations

Headline Recommendations

The Children and Young People (Safety) Act 2017 be amended

to insert the five elements of the Aboriginal and Torres Strait
Islander Child Placement Principle and that they be applied

as the paramount consideration for Aboriginal children when
considering their safety, wellbeing and best interests. The principle
should be applied to the standard of Active Efforts in all significant
decisions. Active Efforts must be purposeful, thorough and timely.

A sixth element of Performance to be included to the adopted
Aboriginal and Torres Strait Islander Child Placement Principle

for South Australia. The implementation of Performance to the
standard of Active Efforts is demonstrated by accurate reporting
and compliance of all elements, including comprehensive measures
embedded within practice and case management systems.

Legislate a mandatory annual reporting requirement that the
Chief Executive report on the implementation of Active Efforts
for the Aboriginal and Torres Strait Islander Child Placement
Principle and on matters of funding directly invested in Active
Efforts measures across the child protection service system.

The Department for Child Protection to work in partnership
with the Aboriginal community through the newly
established Aboriginal child and family peak body to
develop its own Aboriginal strategy aimed at improving
outcomes for Aboriginal children and young people.

The Children and Young People (Safety) Act 2017 be amended

to include that the Youth Court should satisfy itself that the five
elements of the Aboriginal and Torres Strait Islander Child Placement
Principle have been applied to the standard of Active Efforts before
making an order under the Act. If it is not so satisfied, the Youth
Court should have the power to make specific orders requiring the
Chief Executive of the Department for Child Protection to comply
with the obligation to implement the Aboriginal and Torres Strait
Islander Child Placement Principle to the standard of Active Efforts.
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Prevention

6. The Children and Young People (Safety)
Act 2017 be amended to require the
Chief Executive of the Department for
Child Protection to give consideration
to enabling Federal Circuit and Family
Court of Australia proceedings to be
taken by the Aboriginal family with
whom the child is to be placed, before
making an application for a guardianship
order.

7. Restore ‘best interests’ as the paramount
consideration within the Children and
Young People (Safety) Act 2017 and
that for Aboriginal and Torres Strait
Islander children their best interests
are determined in the context of the
application of the five pillars of the
Aboriginal and Torres Strait Islander Child
Placement Principle as a paramount
consideration.

8. Sustainable and adequate funding
commensurate to need must be
allocated to local-level Aboriginal
Community Controlled Organisations
to enable the delivery of culturally safe
and appropriate Early Intervention and
Intensive Family Support Services as
defined at the local level.

9. The Children and Young People (Safety)
Act 2017 be amended to provide
that where there are Aboriginal child
wellbeing concerns the family may self-
refer to culturally safe services through
the Child and Family Support Services
pathway, and that where mandated
reporters and the Chief Executive of
the Department for Child Protection
have concerns about the wellbeing of
Aboriginal children, they must refer the
matter to Child and Family Support
Services pathway for culturally safe
assessment and referral.

10. The Department for Child Protection

.

12.

13.

reinstate the Yaitya Tirramangkotti

team in the Call Centre to draw upon
Aboriginal knowledge and expertise in
managing, assessing and responding

to notifications concerning Aboriginal
children and their families. The Yaitya
Tirramangkotti team to consist of a
supervisor, a senior practitioner and a
minimum of eight social workers and
Aboriginal Family Practitioners. The
Yaitya Tirramangkotti team to be the
culturally safe mechanism to ensure the
early intervention support system and
the statutory system apply Active Efforts
to prevent pathway to removal. This
includes giving the Yaitya Tirramangkotti
team delegation to refer to Family Group
Conferencing.

The Department for Child Protection
abolish the use of Structured Decision
Making®. There is no place for racially
biased assessment tools in government
services. An assessment tool to replace
Structured Decision Making® should
be developed in partnership with

the Aboriginal community through
the South Australian Peak Body for
Aboriginal Children and Families and
leading Aboriginal child protection
experts.

Amend section 59 of the Children and
Young People (Safety) Act 2017 so that
the onus lays with the applicant to prove
on the balance of probabilities that the
orders they seek should be made.

The Department for Child Protection’s
practice of uninformed removals at
birth is condemned and it must cease
immediately.
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14.

15.

SA Health, through its various Local
Health Networks prioritise the
establishment of step-down facilities
with family focussed, tailored support
and coordinated services specifically
for Aboriginal women identified with
Unborn Child Concerns.

SA Health develop a model of care for
Unborn Child Concern which includes
Aboriginal Case Coordinator roles in
birthing hospitals to focus specifically on
complex case management of Unborn
Child Concerns.

Partnership

16.

17.

18.

The Children and Young People (Safety)
Act 2017 require that at least one local
level Recognised Aboriginal or Torres
Strait Islander Organisation for each
regional community with proven strong
community knowledge and connections
be gazetted and fully funded to

perform legislated functions in line with
recommendation 18.

The Children and Young People
(Safety) Act 2017 should be amended to
specifically provide for the delegation
of the Chief Executive's powers to local-
level Aboriginal Community Controlled
Organisations. Current decision-making
models are based on Eurocentric
models of family life and relationships.
The government must change the way
decisions are made about Aboriginal
children and shift power and decision-
making back to Aboriginal families,
communities and Aboriginal Community
Controlled Organisations.

The Children and Young People (Safety)
Act 2017 be amended to broaden the
function of Recognised Aboriginal and
Torres Strait Islander Organisations

to provide that they assist Aboriginal
families and their children at all
significant decision-making points about

the child’'s wellbeing or safety including
by:

a. providing cultural advice to the
Department for Child Protection, the
Youth Court, other state authorities
and where necessary South Australian
Civil and Administrative Tribunal on:

i. safety and wellbeing assessments

ii. family support needs for prevention
of removals

iii. care options for children without
orders

iv. placements for children where a
removal is necessary.

b. undertaking family scoping for:

i. identification of family and kin to be
involved in decision-making

ii. identification of family, kin and
community placement options

c. development of cultural maintenance
plans

d. attendance at reviews conducted
under section 85 of the Act

e. attendance at Family Group
Conferences

f. contributing to the design of relevant
policies and programs

g. appointment of an Aboriginal cultural
support person or child advocate to
ensure the participation of children
and young people in significant
decisions or to advocate on their
behalf.

h. reporting to the Court about the
efforts that have been made by the
Chief Executive of the Department for
Child Protection to comply with the
Aboriginal and Torres Strait Islander
Child Placement Principle to the
standard of Active Efforts before a
guardianship order is made.
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Participation

19.

20.

21.

22.

The Department for Child Protection’s
current policy for Aboriginal Family Led
Decision Making must be replaced by

a new policy that must be developed in
partnership with Aboriginal communities
and Aboriginal Community Controlled
Organisations.

As a matter of urgency, it must be
mandated that a referral to a Family
Group Conference be made before the
Department for Child Protection can
apply to the Court for any guardianship
orders for Aboriginal children.

The Children and Young People (Safety)
Act 2017 be amended to mandate that if
the Chief Executive of the Department
for Child Protection, the Court or a state
authority suspects that an Aboriginal
child or young person is at risk or there
are concerns for their wellbeing, then
the Chief Executive of the Department
for Child Protection, the Court or the
state authority must make a referral for a
Family Group Conference at the earliest
possible opportunity; and it is to be
facilitated by an external, independent,
Aboriginal-led program prior to any
significant decisions being made about
the Aboriginal child.

The following sections of the Children
and Young People (Safety) Act 2017 be
amended to mirror the requirement of
the Court and the South Australian Civil
and Administrative Tribunal to provide
reasonable opportunity for children and
young people to personally present their
views unless they are not capable of
doing so:

a. Section 85: Annual reviews
b. Section 157: Internal reviews

c. Section 95: Review by Contact
Arrangements Review Panel

23.

That the legislated functions of
Recognised Aboriginal and Torres

Strait Islander Organisations be
expanded within the Children and
Young People (Safety) Act 2017, in line
with recommendation 18, to include
appointment of an Aboriginal cultural
support person or child advocate to
ensure the participation of children and
young people in all significant decisions
and to advocate on their behalf generally
and where the Act provides they have
right to be heard or to have a decision
reviewed.

Placement

24.

25.

26.

That the legislated functions of
Recognised Aboriginal and Torres Strait
Islander Organisations be expanded
within the Children and Young

People (Safety) Act 2017, in line with
recommendation 18, to include family
scoping for identification of family and
community placement options for
Aboriginal children.

Reinstate the Aboriginal Family Care
Program and amend the Children

and Young People (Safety) Act

2017 to set out the functions of an
Aboriginal Family Care Program,
inclusive of Recognised Aboriginal

and Torres Strait Islander Organisation
functions, and allocate funding to meet
contemporary arrangements in line with
recommendation 16 and 18.

Design, develop and implement a new
approach specific to Aboriginal Kinship
Care, in partnership with the Aboriginal
community and the Aboriginal
community-controlled sector. The
profile of Aboriginal Kinship carers and
their needs are different and Aboriginal
kinship care should be developed as a
distinct service type with its own legal,
policy, financial and practice systems
that recognise the difference and full
potential of this type of care.
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Connection

27.

28.

29.

The Children and Young People (Safety)
Act 2017 and Children and Young
People (Safety) Regulations 2017 be
amended to expand the functions of
Recognised Aboriginal and Torres Strait
Islander Organisations to include the
development of cultural maintenance
plans for Aboriginal children, in line with
recommendation 18.

That the Children and Young People
(Safety) Act 2017 be amended to:

a. remove the power conferred to the

Chief Executive of the Department

for Child Protection in section 93 and
give powers to the Youth Court to
make orders in relation to contact with
family, and

b. abolish the Contact Arrangements

Review Panel.

The Children and Young People (Safety)
Act 2017 be amended to require that
the Court and Chief Executive of the
Department for Child Protection must
have regard to Aboriginal attachment
styles and Aboriginal child rearing
practices, when making decisions about
reunification and long-term orders.

30. The Children and Young People (Safety)

3.

32.

Act 2017 be amended to provide for
regular consideration of the viability of
reunification at annual reviews after
children have been placed under long
term guardianship orders.

The Review of Care arrangements for
Aboriginal children in care should be
conducted by Independent Reviewing
Officers, external to the Department for
Child Protection with powers to report
back to the courts if the Aboriginal child’s
reunification, contact, cultural safety and
cultural needs are not being met.

The Children and Young People (Safety)
Act 2017 be amended to give the Court
power to make reunification orders,
that such orders require reviews every
two months and to make consequential
orders at reviews. The Court should have
discretion to extend orders if substantial
progress has been demonstrated.
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Headline Recommendation 2: Performance element
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Introduction

In June 2022, the
Commissioner for
Aboriginal Children and
Young People, April Lawrie,
commenced an Inquiry
into the application of the
Aboriginal and Torres Strait
Islander Child Placement
Principle in the removal and
placement of Aboriginal
children in South Australia.

This is the first Aboriginal led, own
motion Inquiry in Australia with Royal
Commission powers to examine the
application of the Principle. This Inquiry is
committed to social justice and the rights
of the Aboriginal child to grow up safely
within family, community and culture.

An array of evidence has been gathered
along with the voices of Aboriginal
people on their experiences of Aboriginal
child removals in their commmunities.
Aboriginal people have defined the

way forward to cultivate a better

future for Aboriginal children, their
families and their communities.

The Principle is the pivotal Aboriginal policy
in contemporary child protection practice.
This Inquiry aims to examine the extent

to which the Principle is understood and
implemented across the child protection
service system. The Inquiry addresses
systemic issues at the legislative, system,
policy, program and practice level to
understand the spiralling rates of Aboriginal
child removals in South Australia. The
proper and effective application of the
Principle offers pathways towards more
equitable outcomes for Aboriginal children,
their families and their commmunities and
implements their rights to their family
community and culture.

The implementation of the Principle requires
more than mere lip service. To reverse
Aboriginal Out-Of-Home Care Rates, child
protection services must adhere to the
principle to the standard of ‘Active Efforts,
demonstrating genuine commitment and
meaningful engagement with Aboriginal
families and communities in a timely,
purposeful and thorough manner.

In South Australia, the disproportionate
overrepresentation of Aboriginal children

in the child protection service system is

a concerning trend that persists at every
level, from notification and investigation

to removal and Out-Of-Home Care

Rates. Compared to their non-Aboriginal
counterparts, Aboriginal children experience
significantly higher rates of contact with
child protection services commencing from
pregnancy and throughout their childhood.

Experiences of poverty and intergenerational
child protection contact are two of the most
common characteristics of families with
children in Out-Of-Home Care. This reflects
the inadequacy of government funding

and resourcing for Early Intervention

and Intensive Family Support Services
particularly for vulnerable Aboriginal families
experiencing higher rates of disadvantage
than non-Aboriginal families. Structural

and policy reform is required across all key
areas of disadvantage to counter the current
upward trends of Aboriginal children in

care, with an urgent need for the effective
implementation of the Principle and the
element of prevention in particular.

The release of the Report of the Royal
Commission into the state's child protection
systems in 2016% and the subsequent
enactment of new child protection
legislation in 2017, were two significant
developments in child protection in South
Australia. While these developments were
intended to improve outcomes for all
children, the reality has been far from ideal,
particularly for Aboriginal children. Instead of
achieving positive outcomes, these reforms
have had detrimental consequences. The
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new legislation inadvertently exacerbated
the existing disparities, amplifying the
rates of Aboriginal child removals and their
overrepresentation in key contact points of
the child protection service system.

The Inquiry received evidence that

in 2020-21, 1 out of every 2 Aboriginal
children were subject to at least one child
protection notification, compared to1in
every 12 non-Aboriginal children?4. For
unborn child concerns, one in every three
Aboriginal children were subject to an
unborn child notification, compared to 1

in 33 non-Aboriginal children?. In the last
financial year, the Department removed 105
babies from their mothers within a month of
being born. Around one third of these infant
removals were Aboriginal babies and most
occurred before they were one week old.2®

The Department for Child Protection’s
Annual Report 2022-2023 shows that
Aboriginal children comprised 37.4% of
children in care during the reporting
period?’, despite Aboriginal children and
young people representing only 5.5% of the
State’s population between the ages of O to
17 years?®. This demonstrates that Aboriginal
children and young people are subject

to child protection orders at a rate twelve
times higher than their non-Aboriginal
counterparts. Further, despite the aim of
child protection service systems to prioritise
reunification of children with parents
wherever possible, at the national level just
16.4% of Aboriginal children were reunified
with their birth families in the 2020-21
reporting period. In South Australia, it is even
lower at 3.8% in 2022-2023,%° dropping from
6.1% the previous year.3°

In confronting the crisis of Aboriginal

child removals, the Inquiry was compelled

to reckon with the enduring legacy of
colonialism and its profound impacts

on Aboriginal communities. The
overrepresentation of Aboriginal children

in state care reflects a deeply entrenched
cycle of marginalisation and dispossession,
severing vital cultural and familial ties in the
process. Policies such as the forced removal of
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Aboriginal children from their families during
the Stolen Generations have left lasting scars
on Aboriginal families and communities,
contributing to intergenerational trauma and
systemic disadvantage.

The legacy of the Protection and
Assimilation eras is entrenched

within the policies and practice of the
contemporary child protection service
system. Notwithstanding the 2008 National
Apology, systemic racism underpinning

this legacy remains uninterrupted. This is
reflected in the gross overrepresentation

of Aboriginal children in Out-Of-Home

Care and the lack of cultural lens applied at
significant decision-making points, where
non-Aboriginal people hold the power and
control. Any opportunity to impart power
and control to the Aboriginal family or
community is met with resistance. Hope lies
within our Aboriginal Community Controlled
Organisations and their ability to provide
culturally safe services to Aboriginal families
and communities.

Despite national initiatives like the Family
Matters campaign and the Closing the Gap
agreement, the trajectory of Aboriginal child
removals in South Australia paints a grim
picture of continued government failure. For
too long government systems have been
empowered to make decisions for Aboriginal
children, their families and communities.
Aboriginal people know the answers sit
within the Aboriginal communities who

are connected to the Aboriginal child and
their family and the Aboriginal Community
Controlled sector that serves them.

A disturbing trajectory looms on the
horizon, casting a shadow over the future
of Aboriginal communities: the escalation
of Aboriginal children being removed from
their families and placed under the care

of the Department of Child Protection. If
current trends persist a staggering 140 out
of every 1000 Aboriginal children in South
Australia will be in statutory care by 20313132
This alarming statistic serves as a call for
urgent action.

The Principle is the beacon of hope for



Rate of Aboriginal Children (0-17 Years) in Out-of-Home Care Per 1000 Children

94 in every 1000 Aboriginal Without change, it is
children in South Australia N predicted that by 2031 as
is an Aboriginal child in many as 140 in every 1000
out-of-home care compared Aboriginal children will be
to 8 in every 1000 non- in out-of-home care**
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* Source: Productivity Commission (2024) Report on Government Services 2024. Australian Federal Government.

** Source: South Australia Guardian for Children and Young People, 2020, Snapshot of South Australian Aboriginal Children and Young People
in Care and/or Detention from the Report on Government Services 2021, Office of the Guardian for Children and Young People, Adelaide.

*** Source: Estimates based on Oranga Tamariki (NZ Ministry for Children) and NZ population data 2021-2023.
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Aboriginal children and their families. It is
the one key Aboriginal policy, developed

by Aboriginal people, embodying culturally
responsive approaches to safeguarding
Aboriginal children within community and
culture. The implementation of the Principle
in South Australia has fallen short of its
transformative potential, with systemic
barriers impeding meaningful engagement
with Aboriginal families, commmunities and
organisations.

Government policy speaks of partnership,
collaboration and co-design, however
Aboriginal voices remain marginalised in
decision-making processes at the systemic
and family level, perpetuating a cycle of
paternalism within child protection service
systems.

At the heart of the matter lays the failure
to uphold the standards enshrined in the
Principle.
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Only through a comprehensive and holistic
approach, grounded in principles of self-
determination, cultural empowerment,
and social justice, can we hope to address
the root causes of this epidemic and pave
the way for a future where every Aboriginal
child can thrive connected to their family,
community, and cultural heritage.

As we confront the challenges ahead, we
must heed the lessons of history and centre
the voices and experiences of Aboriginal
children and families in shaping the
policies and practices that will ultimately
determine their future. Genuine self-
determination must be reflected in all areas
of decision-making.



Methodology

Inquiry Process

Aboriginal
community
engagement
Literature
Private review
sessions
Hearings Documentary
analysis
Aborigi Quantitative data
| original review
advisory group
Stakeholder c il
engagement aseftlle
review

Submissions

34 Holding on to Our Future — ATSICPP Inquiry Final Report 2024



The Inquiry examined
evidence through several
key inputs to better
understand the experiences
of the child protection
service system as it relates
to Aboriginal children,
families and communities.

The Inquiry’s Terms of Reference focused
upon two definitions of the Principle and
have been broken down into a series of
topics and key issues for inquiry, of which
each input was coded against. The key topics
and the associated element of the Principle
are:

1. The assessment of and response to
notifications (prevention)

2. Support provided to families prior to
children being removed and placed into
Out-Of-Home Care (prevention)

3. Availability of effective and culturally
appropriate support services (prevention)

4. Composition of the child protection
workforce and their cultural knowledge
and capability, including recruitment
processes and reflective practices
(partnership)

10.

Consultation with a Recognised
Aboriginal Torres Strait Islander
Organisation before a child is placed in
Out-Of-Home Care (partnership)

Engagement with the Aboriginal
workforce, the Aboriginal community
and Aboriginal Coommunity Controlled
Organisations (partnership)

Opportunities for children to be reunified
and/or maintain their connection

to their family (including siblings in

care), community, culture and country
(connection)

Identification of suitable family or
community members as placement
options (placement)

Convening of a family group conference
(participation)

Opportunities for children and extended
family and community members to

lead or participate in decision making

in relation to the child/ren, including
placement decisions and cultural
maintenance planning (participation)
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Submissions

The Inquiry opened for public submissions
between 1July 2022 - 12 May 2023.

A total of 44 submissions were received: 21
from individuals and 23 from organisations,
including kinship carers, non-Aboriginal
carers, parents, young people, Aboriginal
Community Controlled Organisations,
government departments, non-government
organisations and peak bodies (see
Appendix A).

Community and
Stakeholder Engagement

Extensive consultation was conducted across
Aboriginal communities in South Australia
and significant stakeholder engagement

in metropolitan Adelaide with government,
non-government and Aboriginal Community
Controlled Organisation sectors.

A total of 14 Aboriginal Community forums
were held between August 2022 and May
2023. Aboriginal Community Ambassadors
were engaged in each location to raise
awareness of the Inquiry and the upcoming
forum, and to ensure local Aboriginal
families, commmunities and organisations
were empowered to attend and contribute
their experiences.

In each community, participants were
provided the opportunity to share their
experiences and story in private sessions.
In four remote locations, it was considered
appropriate to only hold private sessions.

A total of 16 stakeholder forums and
meetings were held with government
agencies and non-government service
providers, including the Department for
Child Protection, Department of Human
Services, SA Health, Department for
Education, Aboriginal Community Controlled
and non-Government organisations.

Literature Review

Arney Chong Consulting were engaged
to undertake literature reviews for each of
the key topics drawn from the Terms of
Reference.

Documentary Analysis

The Inquiry received 890 policies, procedures
and other documents from the Department
for Child Protection, Department of Human
Services, Department for Health and
Wellbeing and SA Police. These documents
were analysed against best practice
standards as identified by SNAICC, the
National Voice for Aboriginal and Torres
Strait Islander children and families, and
their various Guides to the Implementation
of the Principle.
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Case File Reviews

The Inquiry undertook a review of 30 case
files with the purpose of identifying systemic
issues in the application of the Principle. The
Inquiry reviewed cases for the first 30 orders
made for Aboriginal children and young
people in 2022. Those case files were subject
to in-depth review by the Inquiry in relation
to compliance with the Principle, measured
against key criteria for each element of the
ATSICPP. Those reviews also highlighted
other relevant practice factors and key issues
which emerged.

Data analysis

Data used in this analysis is from the Better
Evidence Better Outcomes Linked Data
(BEBOLD) platform, a comprehensive whole-
of-population de-identified linked data
platform. BEBOLD contains de-identified
data on ~500,000 young people in South
Australia born from 1991 onwards and their
parents and spans more than 30 different
government administrative data sources.

Data collected in these government systems
is often for the day-to-day running of
services and programs. Therefore, much

of the available data is deficit-based and
gives little insight into strength, resilience,
and success stories. There is more work to
be done to support data collection that
recognises the strength and unique cultural
perspectives, knowledge, and practices of
Aboriginal and Torres Strait Islander people.
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Hearings

A total of 27 witnesses provided oral
evidence across 19 hearings which have
been made public and are available at the
Commissioner for Aboriginal Children and
Young People's website (www.cacyp.com.au).


https://cacyp.com.au/
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Community Forums
Held Across SA

APY Lands - 1-4 May 2023

Oodnadatta - 15 November 2022
Coober Pedy - 14 November 2022
Yalata - 14 July 2023

Ceduna - 8 November 2022

Port Lincoln — 2 November 2022
Whyalla -1 December 2022

Port Augusta — 30 November 2022

Port Pirie — 20 September 2022
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Kadina — 14 December 2022

Gawler - 12 September 2022

Northern Metro (Salisbury) — 15 December 2022
Western Metro (Port Adelaide) — 17 October 2022
Southern Metro (Christie Downs) — 15 September 2022
Victor Harbor — 7 December 2022

Murray Bridge — 24 August 2022

Mount Gambier - 4 August 2022

Berri — 6 September 2022 Private sessions




The Aboriginal and
Torres Strait Islander
Child Placement Principle

As the Stolen Generations
policies and Protectionist
era ended, Aboriginal
community leaders were
steadfast in developing
solutions to protect the
rights of Aboriginal children
to remain immersed in and
connected to their families,
communities and culture.

In 1978 the South Australia Aboriginal Child
Care Agency was formed, led by Uncle Brian
Butler, who was a formidable Aboriginal
leader and advocate for the rights of
Aboriginal children and families. Uncle Brian
would often say that the Aboriginal Child
Placement Principle was much more than
policy, it was about holding on to our future.

In 1983, the Aboriginal Child Placement
Principle was formally adopted in policy by
the Department for Community Welfare

in South Australia.®® Its purpose was to
address the disproportionate representation
of Aboriginal and Torres Strait Islander
children being adopted or placed in Out-Of-
Home Care with non-Aboriginal carers. The
Principle holds that every attempt should be
made to place a child within his or her family
in accordance with a placement hierarchy. If
removal becomes a serious consideration the
Aboriginal community must be consulted
and if the child is to be placed away from
home, preference must be given to place
with a member of the child extended

family, member of the child’'s Aboriginal
community, other Aboriginal families living
in close proximity. The policy was included

in the Adoption Act in 1988 and in 1993,
embedded in the then Child Protection Act.34
In progressive iterations of the Principle in
legislation, the emphasis has been on the
application of the placement hierarchy.

In response to the ongoing and increasing
rate of removals of Aboriginal children the
Aboriginal Child Placement Principle has
evolved at a national policy level for the
prevention of removals and ensure that
other critical elements of an Aboriginal
child’s right to grow up safely with family,
community and culture are integrated into
the original principle. The Family Matters
Campaign promotes the expanded and
full principle now known as the Aboriginal
and Torres Strait Islander Child Placement
Principle (the Principle).3s It is a critical
feature of the first Indigenous Action Plan
in the National Framework for Protecting
Australia’s Children (Safe and Supported).

The Principle aims to enable systemic
change to address the needs of

Aboriginal children and families. It is a
rights-based principle aligned to that

fulfills governmental obligations contained
in the United Nations Convention on the
Rights of the Child and the United Nations
Declaration on the Rights of Indigenous
Peoples. Notably, it ensures the rights

of children to be protected from harm
including through preventative social
programs,® their enjoyment of their cultures
in community with their cultural groups,
and the rights of Aboriginal children,
families and communities to participate

in decisions that impact upon them.® It is
based on the presumption that removal

of Aboriginal children from their families
should be a measure of last resort, with
priority being instead given to the capacity
for communities towards self-determination
and the knowledge and experience

of Aboriginal people to make the best
decisions concerning their children.3® It is
focused on keeping children within their
families and communities to ensure that the
link between family, community and culture
is maintained if a child is removed from their
family.
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The application of the Principle has been
inconsistent and misunderstood by
governments across Australia, resulting in
the South Australian Department for Child
Protection applying some of the elements
some of the time, and primarily around the
decisions about placement of an Aboriginal
child. Thus, despite the Principle being
embedded in legislation, there has been
no measurable decrease in the number of
Aboriginal children coming into contact with
the child protection service system.

“When this important child placement
principle is reduced to a simple
placement hierarchy, and the other four
elements are not meaningfully woven
into the placement of children, Aboriginal
children and their families are at risk of
being further disadvantaged. Agreement
to the Principle but failure to measure the
effectiveness of its implementation needs
to be urgently addressed”*®

The Principle is structured around five

core elements, which are summarised
below.“? These five core elements should
be applied to the standard of Active Efforts.
The evidence before the Inquiry has been
measured against these five elements.

Active Efforts

The concept of Active Efforts was developed
in the United States as the ‘gold standard’
for child protection practice with First
Nations people in the late 1970s.4' It requires
purposeful, timely and thorough action by
child protection agencies, and deliberately
places the responsibility for addressing the
child protection concerns with government
rather than permitting government to take
a passive stance. The embedding of Active
Efforts in policies and practice requires that
child protection agencies do much more
than provide families with information about
services and expect that they then engage
with those services. It shifts the focus from
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one of surveillance and compliance to
one where families are actively supported
to meet the collective responsibility for
children.

In her evidence to the Inquiry, Professor
Cindy Blackstock spoke of the Canadian
experience which shares a history of
colonisation not dissimilar to that of
Australia with intergenerational trauma
suffered by First Nations communities.“?
Professor Blackstock stated that to bring
about change, there is a need to widen

the lens and look at child protection as a
symptom, not as the problem. The provision
of holistic services with an emphasis in
training professional staff such as physicians
to work in remote communities has been
successful in bringing about change. She
also spoke of the need to change the way
systems are funded and ensuring that
there is rigorous accountability of the
funding spent to ensure that it is targeted
to bring about measurable change, with
the child protection system needing to take
responsibility for the harm that has been
caused. It is not appropriate to hold families
responsible for neglect when the child
protection system has perpetuated that
neglect through continued failure to invest
in community-controlled support and early
intervention.

Active Efforts is not a term that is currently
legislated in the Act. In her evidence Dr
Jacynta Krakouer said the importance of
Active Efforts rests in the prevention realm
and ensuring that Aboriginal families don’'t
come into contact with child protection

in the first place.*®* The Inquiry also heard
that the academic literature is clear that a
best practice standard for the application
of the prevention element of Principle to
the standard of Active Efforts is anti-poverty
practice, as well as referring families on for
trauma treatment and trauma assessment
to address intergenerational trauma that
may be impacting, family wellbeing and
functioning.“* The Queensland Aboriginal



Torres Strait Islander Child Protection Peak
Guide to the Application of Active Efforts
also supports this approach.4>

Prevention

The prevention element of the Principle
aims to protect the rights of Aboriginal
children to be raised among their own
family, culture and community, by ensuring
that families have access to the required
services and supports that respond to the
social determinants that give rise to child
protection concerns, and allow them to care
safely for their children. It prioritises early
intervention pathways and the targeted
provision of intensive and holistic support
services, to ensure that vulnerable families
are provided with the opportunity to
address familial issues prior to government
intervention. The prevention element
recognises and respects the broad definition
of ‘family’ within Aboriginal culture, which
embraces a collective approach to parenting
extending beyond the Eurocentric cultural
ideal of a two-parent nuclear family.

Partnership

Aboriginal communities comprise Aboriginal
individuals, families and organisations that
relate to each other in a complex network

of communal and cultural obligations.

The partnership element of the Principle
highlights the critical importance of
involving Aboriginal communities in

all aspects of child protection decision-
making. This includes but is not limited to
prevention and early intervention; intake and
assessment; care and placement decisions
and involvement in the judicial process.

The partnership element requires that there
be genuine and meaningful engagement
with Aboriginal communities, including the
empowerment of communities to design
and implement policy and service models.
It is crucial that community are consulted
about decisions that relate to individual
children and are active in ensuring that
Aboriginal children remain safe with family
community and culture.

Participation

The participation of Aboriginal children
and families in decisions which affect
them is a key component of the Principle.
The participation element acknowledges
that Aboriginal family members and
communities have the best knowledge

of their own caring strengths and have a
right to be involved in decisions relating
to best interests of their children. The
participation element is underpinned

by the need for professionals in the child
protection jurisdiction to have high levels
of cultural competency and the ability

to engage with families in a culturally
responsive and safe manner. Another key
component of the participation element is
the involvement of Aboriginal children in
decision-making, including ensuring the
adequate representation of children and the
availability of and access to child advocacy
services.
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Placement

The placement element endorses a
hierarchical model for placement of
Aboriginal children in Out-Of-Home Care,

to ensure that the highest possible level

of connection is maintained for a child to
their Aboriginal family, community and
culture. This placement element calls for
placement options for Aboriginal children to
be prioritised as follows:

1. with Aboriginal relatives or extended
family, or other relatives or extended
family members; or

2. with other members of the child’s
Aboriginal community; or

3. with Aboriginal family-based carers.

It is only in circumstances where the
placement hierarchy is not complied with,
that Aboriginal children are placed in
residential care or non-Aboriginal family-
based care. In those care arrangements,
connection with family, community

and culture must be maintained. Active
engagement with a child’s family and other
community representatives is essential

to ensuring that all possible higher-

order placement options are scoped and
considered. This requires an appropriate
mechanism to gather community level
knowledge appropriate to that child, their
family, their community, and their culture. It
is also critical that children’s Aboriginal and/
or Torres Strait Islander status is identified
as soon as possible, so that such placement
options are able to be explored.
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Connection

The connection element of the Principle is
to ensure that in the event of placement of
Aboriginal children in Out-Of-Home Care,
they are actively supported to maintain
connection to their family, community

and culture. This objective requires the
development and resourcing of cultural
care plans for every Aboriginal child in Out-
Of-Home Care, developed in partnership
with their family and community. Further,
there must be accountability mechanisms
in place to monitor the requirement of
state authorities to support Aboriginal
children and young people to maintain
their cultural connections on an ongoing
basis. Reunification of Aboriginal children
with their families and kin must also be
prioritised. This extends to continued
scoping of the viability of reunification, in
partnership with family, kin and community,
even after the making of long-term
Guardianship orders.



Prevention

The application of

the Principle in most
jurisdictions across Australia
has focused primarily on
the placement of Aboriginal
children once removed,
whilst failing to address the
prevention element which
aims to minimise such
removals in the first place.

Principle: Its aim is to protect Aboriginal
children’s rights to grow up in family,
community and culture by redressing
causes of child protection intervention.®

Protecting the rights of Aboriginal children
to be brought up in families requires the
implementation of appropriate legislative
and policy frameworks; it requires targeted
and intensive supports to promote healing
and family functioning, and address specific
parental issues including trauma, substance
misuse, homelessness, lack of access to
health care, mental health issues, family
violence and poverty. It also requires a full
range of culturally safe early childhood,
education, health and other social services,
as well as alternative intake and referral
pathways to early intervention, prior to
families engaging with child protection
service systems.4?

In his oral evidence to the Inquiry the Deputy
Chief Executive of the Department for Child
Protection, Adam Reilly, acknowledged that
“the system has evolved into something that
was not the intention. What we see now is a
complete lack of intervention, engagement,
and support at the right part of the
trajectory for families when it's more needed.
Without serious intervention in that space,
that will continue to grow with massive

costs which will more greatly reduce the
ability to fund appropriate services further
upstream” .48

Public health approach

The Inquiry heard from several experts
who called for a public health approach in
which all systems operate in alignment to
address the social determinants that result
in contact with the child protection service
system.

Professor Katina D'Onise in her evidence to
the Inquiry, said the Public Health “aim is

to keep people well"*® and to understand
population health issues, like Aboriginal
child removals, it is necessary to examine
the distal causes and treat them.*° Professor
D'Onise further explained that the Stolen
Generations is a large societal driver of poor
health outcomes for Aboriginal people.®
Public health is an important approach to
care and protection, but there needs to be a
prevention service system that supports this,
and one that Aboriginal people trust.5?

A public health approach prioritises
prevention at all stages of risk, whereas
currently the governments investment and
focus is clearly on crisis response and the
removal of children, not crisis prevention or
support.

While the Safe and Well strategy®? attempts
to implement a public health approach and
achieve positive outcomes for Aboriginal and
Torres Strait Islander children and families

it is clear the resourcing is outstripped by
need when it comes to the underfunded
prevention and early intervention system.

The Inquiry heard evidence from Professor
Cindy Blackstock about the Canadian
experience, which has a similar history of
colonisation to Australia; with comparable
outcomes of intergenerational trauma
resulting in complex social determinants of
family violence, poverty, drug and alcohol
dependency, and mental health problems,
leading to the over-representation of

First Nations people having their children
removed by the state.5* Professor Blackstock
provided evidence that there is a significant
cost to the public purse of governments
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failing to address the social determinants
that result in the removal of children. If
those costs are not met at the prevention
stage of child protection, they will need to
be met through the criminal justice system
or further involvement with the child
protection service system.

Dr Fiona Arney stated in her evidence to the
Inquiry that “there is not the public health
system for responding to intergenerational
trauma and violence and chronic harm

that we see that would be the preventative
system. And so even when we do have an
early intervention system, what people
envisage when they see early intervention,
which versus what is actually required for
families are very different things”.5

“So, while we're focused on child safety,
we also need to be focused on improving
the well-being and outcomes of the
carers of our children too. And | would say
it's very clear that the way our system is
currently set up, by and large, does not
have the capacity or the mechanisms to
do that”>®

A public health model that views the high
numbers of Aboriginal children in the child
protection service system as a pandemic,
would shift the focus solely from safety to
longer term outcomes and to one that seeks
to help and ensure that children and families
are provided the intensive supports. This
shift has been implemented and shown to
change the trajectory in other jurisdictions
including Scotland and Leeds in the UK5?

The evidence provided by Professor Leah
Bromfield, Director and Chair of Australian
Centre for Child Protection, was clear about
the need for the child protection service
system to refocus and be redesigned around
a helping response. Based on her extensive
research she finds that “most families don't
deny the problems in the family, which

has led to the circumstances that fall into
our definitions of abuse and neglect..most
family will engage with services if you offer
services. So why are we going through
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these statutory powers of the state to get to
that?"58

However, the neoliberal state locates the
impacts of colonisation, removal and cultural
dislocation as being the responsibility of
individuals rather than systems. It “places
the onus on Aboriginal communities

and parents to overcome entrenched,
intergenerational disadvantage caused by
state processes”; and instead of parents
being supported, they are punished through
the removal of their children.®

Disadvantaged families

Aboriginal populations experience greater
levels of social and economic disadvantage,
making Aboriginal people highly visible

to systems; thereby increasing the level

of government interface with vulnerable
families, and higher risk of interventions that
lead to child removals.®°

In order to support Aboriginal families, social
policy must address the determinants of
health including poverty, homelessness,
workforce exclusion, racism and justice
involvement, and provide culturally safe,
therapeutically focused parenting support
which promotes healing and addresses the
impacts of intergenerational trauma.?

The data analysis commissioned for

the Inquiry examined the background
characteristics of families with children in
care in South Australia in 2016 and found
that Aboriginal families are two and a half
times more likely to be affected by multiple
characteristics at one given time.®? The data
shows that:

96% had at least one indicator of poverty.

54% had at least one indicator of poor
mental health.

43% had at least one indicator of
substance misuse.

35% had at least one indicator of domestic
and family violence.



69% had experienced intergenerational
child protection contact.

The most common pattern showed 19% of
Aboriginal children’s parents experiencing
both poverty and intergenerational

child protection contact. Dr Rhiannon
Pilkington from BetterStart Health and
Development Research (BetterStart) at
the University of Adelaide, in her evidence
to the Inquiry, stated that the data “..begs
the question around the role of poverty in
both perceived and actual child protection
risk”.®® The second most commmon pattern
of overlapping complexities was parents
experiencing all five characteristics of
disadvantage.®4

The case file review identified 17 out of 30
cases where the child and their family had
intergenerational child protection contact.
23 cases out of 30 were characterised

by poverty and in 11 cases, the child and
their family experienced a combination

of poverty, poor mental health, substance
misuse, domestic and family violence and
intergenerational child protection contact.

To further analyse the reasoning around the
disproportionality between Aboriginal and
non-Aboriginal children, BetterStart mapped
the background characteristics between
both populations.

Dr Pilkington gave evidence that the data
demonstrated “there continues to be an
increased risk of Aboriginal children being
investigated, substantiated and removed
into Out-Of-Home Care once they're within
the system, and it's very difficult for us to
explain why that difference persists”.®s

“Whichever part of the child protection
system we look at, from the first
notification of a child all the way
through to when children are removed
—the comparison of the experiences of
Aboriginal and Torres Strait Islander
children compared to non-Aboriginal
children is confronting and alarming”.s®

This data points to the presence of cultural
bias and systemic racism within the child
protection service system. Dr Pilkington
went on to explain in her evidence that

“when we've talked to Aboriginal families,
Aboriginal workers, even within the system,
they have said to us racism is inherent in

the way our systems work all the way from
who gets notified to who gets removed".®”
Dr Pilkington's observations are consistent
with the experiences conveyed to the Inquiry
by the Aboriginal community throughout
community forums, private sessions and
individual submissions.

The issue of cultural competency within the
child protection service system workforce is
discussed further in Performance chapter.
This chapter further explores the policies,
tools and structures that contribute to
systemic racism within the service system.

Best interests of the child

The United Nations Convention of the Rights
of the Child provides that the best interests
of the child is a primary consideration to
applied in all actions concerning children.®®
When it was introduced, the Children and
Young People (Safety) Act 2017 dispensed
with the best interests of the child and now
provides that the primary consideration

for the child is safety.®® This approach

does not address the need to balance the
harmful effects of long-term separation and
the impacts of the care system with the
immediate safety of the child. For Aboriginal
children in particular, the evidence is clear
that removal from family commmunity and
culture is damaging to their well-being

and life outcomes.” When combined with
structural and inherent biases which view
Aboriginality as a risk factor, this has resulted
in the increasing and disproportionate
removals of Aboriginal children and

young people from their families.

Overall, the Act creates an operational
environment where the method by which
safety is achieved is to remove the child.

It reinforces a forensic and incident-

based approach which does not consider
cumulative harm and how this might best
be dealt with other than by removal.”
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Characteristics of Children in Out-Of-Home Care

For Children in
Out-Of-Home Care

Poverty and intergenerational child
protection contact are the most
prevalent characteristics present
for children entering the child
protection system.

In 2016, around 1in 5 Aboriginal children &
and 1in 4 non-Aboriginal children in out-

of-home care came from families with
only these two characteristics. ‘

The 5 Most Prevalent Characteristics for the Families of
Aboriginal Children in Out-of-Home Care in 2016 were:

T oa

69”*

96* 54* 35% 43%
poverty poor mental domestic & substance intergenerational
health family violence misuse child protection contact

14% of Aboriginal children in out-of-home care came from
families experiencing all five characteristics compared
to 6% of non-Aboriginal children.

Source: Montgomerie A, Dobrovic J, Pilkington R, Lynch J., Analysis of child protection contact to support the South Australian
Commissioner for Aboriginal Children and Young People’s Inquiry into the application of the Aboriginal and Torres Strait Islander Child
Placement Principle 2023, Adelaide: BetterStart Health and Development Research Group, The University of Adelaide.
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Case File Reviews

30 case files were selected
to examine the application
of the ATSICPP in practice.

Of the 30 case

files reviewed:

11 cases (37%)

tf;]ae?r,Afboriginal children and
amilies exper;j i
COmbinatjon of: “nenga
Poverty
Poor Menta| Health
;ubstance Misuse
OMmestic & Fami
Violence v
lntergenerational Child
Protection Contact

Source: Montgomerie A, Dobrovic J, Pilkington R, Lynch J., Analysis of child protection contact to support the South Australian
Commissioner for Aboriginal Children and Young People’s Inquiry into the application of the Aboriginal and Torres Strait Islander Child
Placement Principle 2023, Adelaide: BetterStart Health and Development Research Group, The University of Adelaide.
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Rather than simply focussing on immediate
child safety concerns, the system needs to
shift to a focus on wellbeing and the best
interests of the child.

The Inquiry heard from child protection
experts, both Aboriginal and non-Aboriginal,
about the need for system reform starting
with legislation that gets the settings right
and puts the Aboriginal child's best interests
at the centre of decision making, inextricably
bound to culture as the core protection
from harm.”? Associate Professor Paul Gray
stated in his evidence that optimising the
best interests of Aboriginal children in child
protection means recognising that “every
area of human development which defines
the child’s best interests has a cultural
component..the concept of best interest

(is) often a lynchpin of our systems and yet...
they do not properly, in my view, reflect the
cultural rights of children”.”®

Too often the response to concerns for the
wellbeing and safety of Aboriginal children is
removal by the State. The Inquiry has heard
of struggling families looking to DCP for
help, only to have their children removed.
These families did not know that a family
led solution is possible through the Family
Court. Where Aboriginal kinship care is an
option the Family Court can enable more
flexible arrangements for children to be
reached that secure the child's cultural
attachment relationships. The Family

Court must consider the safety of children
and their cultural needs in the context

of their best interests, but access to the
Family Court is only possible where there
are no guardianship orders. To enable self-
determination and prevent removal, in line
with the Principle Aboriginal families should
be given the opportunity by the Department
to reach their own arrangements before the
State steps in.

Recommendation

6. The Children and Young People (Safety) Act 2017 be
amended to require the Chief Executive of the Department
for Child Protection to give consideration to enabling Federal
Circuit and Family Court of Australia proceedings to be taken
by the Aboriginal family with whom the child is to be placed,
before making an application for a guardianship order.
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Independent consultant social worker

Paul Nixon told the Inquiry that the worst
outcomes for Aboriginal children come
from removal and that supporting the child
to stay with family optimises their best
interests.” His views are supported by the
literature and the longitudinal study on
children in child protection.” In his evidence
to the Inquiry, Mr Nixon spoke on the
growing body of evidence that shows that
out of home care is often not a safe place
for a child due to disconnection from family,
relationship breakdowns, attachments
breaking and/or children being harmed in
care.’®

Findings

young people.

community and culture.

7. The Children and Young People (Safety) Act 2017 is framed
around safety as the paramount consideration and widens the
definition of harm to scope in welfare and wellbeing matters,
resulting in unnecessary removals of Aboriginal children and

8. The Children and Young People (Safety) Act 2017 and the
Department for Child Protection’s policies do not satisfy
universal human rights to culture and Aboriginal self-
determination or the right of the child to have their Best
Interests considered in all decisions that concern them. These
rights underpin the Principle and the failure to implement
them has undermined its application and detrimentally
contribute to the overrepresentation of Aboriginal children
entering Out-Of-Home Care.

9. Section 12 Children and Young People (Safety) Act 2017
wrongfully implies that the placement principle displaces
safety. This is a contradiction and an institutionally racist
assumption. The placement principle is a rights-based principle
ensuring Aboriginal children grow up safely within family,

Immediate and long-term negative
outcomes for both children, families and
government are recognised within the
growing evidence that Mr Nixon speaks
on. Mr Nixon places emphasis on both the
human cost and the public health cost to
care arrangements, in particular residential
care in which South Australia has the
highest reliance on in the Nation.””
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Recommendation

7. Restore ‘best interests’ as the paramount consideration within
the Children and Young People (Safety) Act 2017 and that for
Aboriginal and Torres Strait Islander children their best interests
are determined in the context of the application of the five pillars
of the Aboriginal and Torres Strait Islander Child Placement
Principle as a paramount consideration.
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Early Intervention

All States and Territories recently contributed
to the development of Safe and Supported,
the National Framework for Protecting
Australia’s Children 2021-2031.7® Under this
framework, the Aboriginal and Torres Strait
Islander First Action Plan 2023-2026 was
created.” Actions under this plan include
investment in the Aboriginal Community
Controlled sector to increase the availability
and accessibility of early, quality, culturally
safe, trauma-responsive supports for
Aboriginal and Torres Strait Islander children
and families,®® and actively work across
portfolios impacting Aboriginal and Torres
Strait Islander children and families to
address the social determinants of safety
and wellbeing.?' These actions are intended
to contribute to improvement of outcomes
under the Closing the Gap Agreement 2020
to reduce over-representation of children in
Out-Of-Home Care.

The South Australian Government's

strategy for vulnerable children ‘Safe and
Well’ (2019),82 recognises the value of early
intervention and pledges to support families
at risk of entering the child protection
system by providing earlier, intensive,
targeted investment for families with
multiple complex needs to prevent children
entering the system.® For Aboriginal families
these services must be culturally safe and
responsive with a focus on addressing
intergenerational trauma.®

In the case file review for the Inquiry, there
were 16 out of 30 cases where the family
were referred by the Department’s to
support services prior to the removal of the
child. In nine of those 16 cases the referral
was to an Aboriginal Community Controlled
Organisation.

Finding

statewide services.

10. There are only two Aboriginal Community Controlled
Organisations in South Australia that receive funding
from the Department of Human Services to deliver Early
Intervention services to Aboriginal families in need. Both
funded organisations are metropolitan-based and deliver
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One of key themes that emerged during

the Inquiry is that there is a significant lack
of early intervention support for vulnerable
families to access prior to a notification
being made to the Department. The
Aboriginal Community indicated to the
Inquiry that child protection notifications
were being made, particularly from the
Health and Education sectors, when what
was needed was a family support response.
Community spoke of many experiences that
once a notification was made families would
get caught up in the child protection service
system and were on an imminent path to
child removal.

“Families need support and notifications
bring removals, not support”
— Port Pirie Aboriginal Community forum

Similar experiences were shared by staff
within SA Health and the Department

for Education, where lack of services lead
to reports to the Department for Child
Protection in the hope that support will be
offered. The requirements for mandatory
reporting were also seen as a barrier to
referral into the Department of Human
Services via Pathways as opposed to the
Child Abuse Report Line.

“How can | better support the family
instead of calling out a deficit?”
— SA Health Forum

In the Department for Child Protection
workforce forums conducted during

the Inquiry, participants identified early
intervention as the ‘missing step’ prior to
notifications being made and observed
that demand for those services exceeds
supply. Jackie Bray, Chief Executive of

the Department for Child Protection,

in her oral evidence agreed with that
assessment.® Departmental staff also noted
that notifications were being made for a
protection response when what is actually
needed is family support.

In her evidence to the Inquiry, Professor Leah
Bromfield observed that there are structural
failures in the system which does not provide
pathways for early intervention prevention
and that the limitation inherent in the
Department as the standalone statutory
service, doesn't systemically have the power
to lean in on its preventative arm because
that lever sits within the Department of
Human Services.8¢

Finding

1. The Children and Young People (Safety) Act 2017 does not
empower the Department for Child Protection to takke
preventative action. There is no coherent public health
approach, policy or legislation for Early Intervention to address
the causal factors and prevent unnecessary removals.
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Investment into
Early Intervention

A key finding of the 2076 Royal Commission
into the SA Child Protection System (the
Nyland Report) was that the child protection
system needed to change its focus from
removal to early prevention of removal.

A system redesign was recommended

to ensure that early intervention efforts
were supported by proper investment and
that legislation and policy contained clear
diversionary pathways.®” There have been
reforms in early intervention design and
delivery undertaken by Department of
Human Services in accordance with some
of the recommmendations made in the
Nyland Report, accompanied by increased
investment in non-government and the
Aboriginal Community Controlled early
intervention service providers. Despite
these reforms, the investment has not been
commensurate with demand and the rates
of Aboriginal children entering Out-Of-Home
Care have continued to increase.

In its 2023 Family Matters Report, SNAICC
provided its report card on jurisdictional
progress on the implementation of the
Principle. It noted that South Australia

had the second lowest proportion of
expenditure on family support and Intensive
Family Services (9.8%) and a relatively low
proportion of investment in Aboriginal
Community Controlled Organisations for
family support and IFS (6.9%).88

The Early Intervention and Research
Directorate within the Department of
Human Services undertook research to
identify the number of families in need of
these services. It was found that in 2019-
2020 approximately 8,500 families and 12,500
children were at high risk of ongoing and
increasing access with the child protection
service system.® Of these children, 3,800
were Aboriginal children, representing 31%
of the total identified cohort of children at
risk.°

In 2022-2023, Child and Family Service
System Pathways matched 562 Aboriginal
households with a service - this represents
48% of total Aboriginal households referred;
52% of Aboriginal households referred were
not matched with a service. Of the families
who were service matched, approximately
65% engaged with services (this estimate is
based on 2021-2022 data).®' Approximately
61% of referrals for Aboriginal households are
closed with an improved safety outcome as
assessed by the practitioner.%?

The service providers are not known for
2022-2023 but the 2021-2022 data shows
that 311 Aboriginal households were provided
services, as opposed to being referred, of
which Safer Family Services, within the
Department of Human Services, serviced
153, non-government organisations services
75 and Aboriginal Community Controlled
Organisations serviced 83.%3

Kerry Beck, Director of Safer Family Services
at the Department of Human Services
reported in her evidence to the Inquiry that
the Intensive Family Support Service system
only had the capacity to accept 40% of
referrals for families identified at high risk,
and as a result were required to triage those
referrals to families most in need.®* Katherine
Hawkins, Executive Director for Inclusion
and Reform at the Department of Human
Services, acknowledged in her evidence to
the Inquiry that “the need at all three tiers
of the Child and Family Service System

far outweighs the current service system
capacity”.®

Compared to all other states, South Australia
spends significantly more on care services
compared to support and intervention
Mmeasures.®® |n 2022-2023, the South
Australian government spent $813.8 million
on child protection services.®” A combined
$74 million was spent on Family Support
Services and Intensive Family Support
Services.®® The Department’s 2022-2023
Annual Report identified expenditure of:

$4.6 million on Tier 1 Services for
programs focused on providing supports
to families at imminent risk.
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Jurisdictional Comparison of Real Expenditure on Care Services vs Support & Intervention 2022-23

Care Services Support & Intervention

61% 39%

51% 49%

72% 28"

64%* 36%

Compared to all other
states, South Australia is
spending significantly 81% 19%
more on care services (81%),
compared to support and
intervention measures (19%).

56* 447

68% 32%

57% 43%

63% 37%

Commissioner for Aboriginal Children and Young People 55



$28.7 million on Tier 2 Services that
provide targeted support for 6-9 months
to families with children aged 0-18 years
with multiple and complex needs, who
have been identified as high to very high
risk.

$10.7 million on Tier 3 programs that
provide low-intensity support to

vulnerable children and families with
medium to low-level risk concerns.®®

The government recently announced

a further $35.7 million over five years to
increase targeted intensive family support
services for vulnerable families, prioritising
those living in the northern metropolitan
region.'e°

“All the money we get given when we
go into the system, why can't it go to our
families to help keep us together and to
make things better”

— CREATE youth engagement forum

Despite the data clearly indicating the level
of need for support services for vulnerable
families, funding for Aboriginal families has
not flowed commensurate with this need.

Finding

12. Less than 20% of the child protection service system funding
is allocated to Early Intervention and Prevention. This is an
unacceptably low investment and incommensurate to the
needs of vulnerable children and families.

Recommendation

8. Sustainable and adequate funding commensurate to need
must be allocated to local-level Aboriginal Community
Controlled Organisations to enable the delivery of culturally
safe and appropriate Early Intervention and Intensive Family
Support Services as defined at the local level.
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Referral pathways for
family support services

Due to funding issues and capacity
constraints, families are unable to seek and
obtain support and services that would
assist them in addressing child protection
concerns and enable them to prevent the
removal of their children.®

There are also limited opportunities for
families to self-refer, especially for the

most intensive family support service, Tier
1. Tier 1 Service providers can only accept
referrals from The Department, meaning
that issues need to have escalated to a

level where notifications are screened

in for investigations by The Department
before support is available to those families.
The Department only can refer families to
Tier 1 services after investigation, where

it has been determined that the family is

at imminent risk of their child/ren being
placed in care, and that safety concerns
could be addressed by an intensive family
support service.'? Tier 2 services can receive
referrals from The Department and other
state agencies including Department for
Education and SA Health.°® It is possible to

self-refer to Tier 3 services via a new Helpline.

The Alexander Review provided a critique
of the ‘double handling’ of referrals that
occurs between the Department for

Child Protection and the Department of
Human Services, stating that “two different
assessment approaches, relying on two
different evidence bases that are known

to arrive at different outcomes reflects a
guestionable use of resources and a level
of over-engineering”.®* This critique points
to the need for better partnerships and
integration between services, to coordinate
help at the right level. The passing of
families between the Department for

Child Protection and the Department of
Human Services is highly problematic. The
Department undertakes an assessment
through the use of Structured Decision-
Making®, triggered by a notification, to

Commissioner for Aboriginal Children and Young People

determine whether the risk level meets

the intake threshold. The Department then
refers the family to the Department of
Human Services for support, who also assess
the family's needs and determine whether
the risk is too high for them to manage; a
referral for the family is made back to the
Department who assess again. High needs
families are being overly screened and
assessed, without any help.'°s

The Department of Human Services
acknowledged in oral evidence to the
Inquiry that the current referral pathways do
not facilitate early access to targeted family
supports due to the need for notifications

to go to The Department only to be referred
back to the pre-statutory service to get
support.loé

The Nyland Report recommended the
implementation of the Child Assessment
and Referral Network model as a
mechanism to turn the focus towards
prevention in the event that a report to

the Child Abuse Report Line was made

or contemplated.’?’” The recommmended
model positioned the Child Assessment
and Referral Network as the assessor in the
alternative referral pathway.

The Inquiry’s Preliminary Report
recommended the use of the Child
Assessment and Referral Network model for
Aboriginal child wellbeing concerns.

In her evidence, Katherine Hawkins from the
Department of Human Services stated that
the Child Assessment and Referral Network
“was effectively split into three separate
service components. So, what we now have
is that the referral part (Pathways), the case
management part (Intensive Family Service),
and then the third part, which was Multi-
Agency Networks, is what is now referred to
as the Child and Family Support Networks
and we have those across the state".1°8

The Pathways service should be the entry
point for government agencies seeking
support for Aboriginal children and families
and for self-referrals.



Recommendation

assessment and referral.

9. The Children and Young People (Safety) Act 2017 be amended
to provide that where there are Aboriginal child wellbeing
concerns the family may self-refer to culturally safe services
through the Child and Family Support Services pathway, and
that where mandated reporters and the Chief Executive of
the Department for Child Protection have concerns about the
wellbeing of Aboriginal children, they must refer the matter to
Child and Family Support Services pathway for culturally safe

Patterns of contact for
Aboriginal children

The data analysis found that during

the 2020-2021 financial year, 1in 12
non-Aboriginal children were subject

to a notification to the child protection
service system. Alarmingly, for Aboriginal
children, that increased to a staggering 1in
2 children being subject to a notification.1®
The disparity becomes even more

striking for notifications that progress to

an investigation, with 1in 12 Aboriginal
children being subject to at least one child
protection investigation, compared to 1in
125 non-Aboriginal children.™ Data shows
that the younger the age at notification, the
higher the likelihood of a child transitioning
through every stage of the child protection
service system.™

The disproportionality continues through
the next stages of the child protection
service system where analysis determined
1in 20 Aboriginal children were subject

to a substantiation of the allegations of
risk compared to 1in 250 non-Aboriginal
children.™ The analysis identified 1in

100 non-Aboriginal children residing in
Out-Of-Home Care during 2020-2021,
compared to 1in 10 Aboriginal children.™

In her evidence to the Inquiry, Dr Pilkington,
stated that Aboriginal children are “more
likely to be screened in, more likely to be
investigated, more likely to be substantiated,
more likely to be removed. And then once
they're in the system, they're less likely to

be reunified than their non-Indigenous
peers” 4
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Across all forms of contact with the

child protection system, a substantially
higher proportion of Aboriginal children

are notified, screened-in, investigated,
substantiated and removed into out-of-home
care compared to non-Aboriginal children.

Notification

e _

Screened-In
at least once

Investigation
at least once

Substantiation
at least once

Non-Aboriginal Children

@

a Aboriginal Children
o

a

OOHC
at least once

o 10% 20% 30% 407 50%

% of Children

Source: Montgomerie A, Dobrovic J, Pilkington R, Lynch J., Analysis of child protection contact to support the South Australian
Commissioner for Aboriginal Children and Young People’s Inquiry into the application of the Aboriginal and Torres Strait Islander Child
Placement Principle 2023, Adelaide: BetterStart Health and Development Research Group, The University of Adelaide.
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Notifications

The Children and Young People (Safety) Act
2017 (the Act) prescribes that the reporting
of suspicion that a child or young person
may be at risk, be undertaken through
Child Abuse Report Line.™ All reports made
to the Child Abuse Report Line must be
assessed."® The Department’s workers

use a structured decision-making tool to
make an assessment and determine the
appropriate response to notifications. The
Department's Manual of Practice: DCP

Call Centre chapter outlines the process
and types of assessment outcomes which
include being screened in for investigation,
there is no mandatory requirement to
consult with Aboriginal people, including
Principal Aboriginal Consultants at this point
of assessment.

Finding

children and families.

Once a notification is received, a decision

is made to determine what response is
required. If the notification is screened in,
the Structured Decision-Making®: Screening
Response Tool is used to determine

the response to the notification.” The
Department's Screening and Response
Priority Assessment Policy and Procedures
Manual observes that assessment of
notifications is a significant decision

for the purposes of the Principle and
“engagement with notifiers and services
should focus on asking questions to obtain
information to understand the family

voice as much as possible including how
culture features in family functioning”.®
There is no requirement to consult with
internal Aboriginal family practitioners or
Principal Aboriginal consultants. There is

no opportunity to refer to Family Group
Conferencing or to allow Aboriginal Family
Led Decision-Making to occur at this point
and through this enable an application to
be made to the Family Court. There is no
guidance to help the Child Abuse Report
Line practitioner develop any understanding
of how culture features in family functioning
from the notifier or services and how it fits
into any assessment of risk.

13.  Family Group Conferencing is an internationally recognised
model for keeping children safe in their families, communities
and culture. The Department for Child Protection is the only
state authority that can refer a child and their family for a Family
Group Conference and is not effectively utilising Family Group
Conferencing. Other state authorities recognise the importance
of Family Group Conferences in Prevention and want legislative
mechanisms to allow them to make referrals for Aboriginal
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The Department has previously recognised - providing a collaborative approach

the protective effect of culture in early to these notifications by providing
decision making through the Yaitya advice, consultation, liaison, and
Tirramangkotti (Yaitya) unit. Yaitya was recommmendations both with

designed to have Aboriginal people lead departmental and other professional staff,
assessments of notifications for Aboriginal and with Aboriginal groups and families
children. Yaitya was a team of a majority on child protection issues.™°

Aboriginal practitioners, who would also
work with the district centres to ensure a
culturally appropriate response.™

Yaitya Tirramangkotti has since been
dismantled and no culturally appropriate
process exists at intake for the application of

The main functions of Yaitya included: a cultural lens.
receiving, recording and assessing The Inquiry's engagement with the
all notifications regarding Aboriginal Aboriginal community highlighted a lack
children. of cultural awareness and sensitivity within

the Department’s workforce. Commmunity
also discussed that the child protection
service system’s approach to assessing and
responding to notifications lacked balance,
was deficit focussed and that families were
not being assessed on their strengths.

ensuring the cultural appropriateness
of all safety assessments and tier
classifications on notifications regarding
Aboriginal children.

advising which district centre should
respond with consideration to family and

kinship matters and the child’s location. In forums with Departmental staff, the
Inquiry heard that there was a lack of

cultural and trauma-informed lens when
receiving notifications, with several
participants lamenting the loss of Yaitya
Tirramangkotti and indicating a desire to see
it return.

making specific recommendations
concerning the investigation or service
response to the family with consideration
to the family’s clan group, appropriate
community support and other agency
involvement.

identifying department staff with
sufficient knowledge of the family and
community who can work alongside
non-Aboriginal staff during the initial
response to the family; and

Finding

14. The assessment of notifications received by the Child Abuse
Report Line regarding Aboriginal children and young people
does not use Aboriginal knowledge or expertise. The now
dismantled Yaitya Tirramangkotti unit, which was managed by
experienced Aboriginal workers, provided cultural oversight,
ensuring culturally appropriate assessments and responses to
notifications concerning Aboriginal children and their families.
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The Deputy Chief Executive of the
Department acknowledged in his
evidence that the issue of assumptions
and subconscious bias play a role in the
assessment of notifications.™

In his evidence to the Inquiry, Associate
Professor Paul Gray referred to academic
research “that they [non-Aboriginal
practitioners] don't often appreciate
Indigenous views of child rearing and family,
that they rely on tools and approaches

that lack validity with our kids and families,
all while presenting that idea of kind of
neutrality and scientific legitimacy”.'??

Structured decision
making

The Inquiry heard that Structured Decision-
Making® tools escalate the risk of removal
of Aboriginal children. The tool skews the
decision-making response based on factors
such as previous child protection contact
or a care experience and does not take a
strengths-based approach that centralises
the protective effect of Aboriginal families
and culture.®

Finding

cultural bias.

In 2022, in response to evidence and greater
consideration to family and cultural factors,
the Queensland Department of Children,
Youth Justice, and Multicultural Affairs
stopped use of the Family Risk Evaluation,
Family Risk Re-Evaluation, and Family
Reunification Assessments attached to
Structured Decision-Making®. Dr Tracy
Westerman, a leading Aboriginal clinical
Psychologist and researcher across the
globe, told the Inquiry of the racial bias in
the Structured Decision-Making® tool and
it's inappropriate use when assessing risk for
Aboriginal children.** The New South Wales
government has accepted that Structured
Decision-Making® does not demonstrate
equitable outcomes for Aboriginal children
and is currently reviewing its use with
Aboriginal communities.?®

15. The Structured Decision-Making® tools used by the Department
for Child Protection are culturally biased towards Aboriginal
children and families. They lead to unnecessary removals
because they do not identify strengths-based cultural factors.
Other child protection jurisdictions such as Queensland have
abolished the use of Structured Decision-Making® due to this
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Dr Tracy Westerman noted in her evidence
to the Inquiry that the use of culturally
inappropriate tools contributes to the
escalation in Aboriginal child removals.?
Dr Westerman told the Inquiry that if

the tools are used by a non-Aboriginal
person and an Aboriginal person, the
same tool will yield different results.)?’ It

is Dr Westerman's expert experience that
“assessment is critical..because | always
say that assessment explains the why of
overrepresentation. Why are we seeing so
many kids in care? Why are we seeing such
escalation? The why then informs the what
to do about it, so that if you have different
assessment tools, then you have different
treatment interventions”.1?8

“The problem is that we are a very
paternalistic system where we look
more to non-Indigenous expertise than
we do to Indigenous and so there is this
difference then the default always has to
be the cultural expertise.”?®

In her evidence to the Inquiry, the Chief
Executive of the Department acknowledged
that she had received advice from Aboriginal
Practice Directorate that the Structured
Decision-Making® tools were not culturally
appropriate and that these tools would be
reviewed.®® The Deputy Chief Executive

of the Department acknowledged that
“without that lens of cultural proficiency over
the assessment it's a self-fulfilling prophecy,
everything will appear as a deficit"™

The use of assessment tools that are not
culturally appropriate, will inhibit child
centred decision making due to the inherent
racism and bias built into those tools. When
the only response available is a statutory
intervention, there is little support for

other pathways or services being used to
address concerns. There is a clear need for
assessment and practice in child protection
which is theoretically grounded and
culturally informed.’®2

Commissioner for Aboriginal Children and Young People

Throughout the Department’s workforce
forums for the Inquiry, staff raised
guestions around the appropriateness of
the Structured Decision-Making® tools,
including criteria that warrants a 24-hour
response and their suitability when working
with Aboriginal families. The Department'’s
staff expressed concern that there was no
scope within the tools used in assessments
to use a strengths-based approach or to
consider Aboriginal child-rearing practices or
cultural strengths.

The Alexander Review noted that in 2012,
the Department removed the family
strength and needs assessment tool from
the Structured Decision-Making® and that
without this aspect of the tool, practitioners
are assessing safety and risk and making
case plans without taking into account the
family’s strengths and needs.™?

The Department’s policy for Structured
Decision Making® recommends consultation
with a Principal Aboriginal Consultant
throughout the assessment process to
determine if a safety threat applies.® The
Inquiry heard that where consultation with
Principal Aboriginal Consultants occurs, their
advice is provided without first consulting
with the family which is counter to Family
Led Decision-Making. Yaitya Tirramangkotti
was successful in this regard, by ensuring

a cultural lens across assessments of
notifications with direct consultation with
the Aboriginal family.



Recommendations

Responding to
notifications

The Department’s website notes that the
total number of reported notifications in the
2022-2023 financial year was 92,951, of which
22,759 related to Aboriginal children and
young people.™ The number of reported
notifications for Aboriginal children has
increased by 61.4% since 2017-2018 when

the number of reported notifications was
14,093.1%¢ The number of notifications that
were screened in was 39,515, of which 11,020

10. The Department for Child Protection reinstate the Yaitya
Tirramangkotti team in the Call Centre to draw upon Aboriginal
knowledge and expertise in managing, assessing and
responding to notifications concerning Aboriginal children
and their families. The Yaitya Tirramangkotti team to consist
of a supervisor, a senior practitioner and a minimum of eight
social workers and Aboriginal Family Practitioners. The Yaitya
Tirramangkotti team to be the culturally safe mechanism to
ensure the early intervention support system and the statutory
system apply Active Efforts to prevent pathway to removal. This
includes giving the Yaitya Tirramangkotti team delegations to
refer to Family Group Conferencing.

1. The Department for Child Protection abolish the use of
Structured Decision Making®. There is no place for racially biased
assessment tools in government services. An assessment tool
to replace Structured Decision Making® should be developed in
partnership with the Aboriginal community through the South
Australian Peak Body for Aboriginal Children and Families and
leading Aboriginal child protection experts.

related to Aboriginal children and young
people.™” Most frequently notifications
were made to the Department by schools,
preschools, police and health services, who
accounted for approximately 70% of all
reports.’s®

Submissions to the Inquiry identified
concerns about the Department not
responding to notifications until it was too
late, with intervention not occurring until
issues have escalated to the point where a
child is no longer safe, at which point the
Department’s response was removal rather
than providing support to the family.’®®
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Several submissions focused on infant
removals and the concern that too many
children were being removed at birth
without giving the parents and extended
family a chance to demonstrate their ability
to care for a child.#°

As part of the Inquiry's case file review, it was
analysed that the average time between the
Department's intervention commencing
and the removal of the child was 94.7 days,
ranging from O to 495 days. The average
number of intakes that were screened in

by the Department across the 30 case files
was 14.7 per child. The maximum number

of intakes that a child was subject to was 70,
with the minimum being one. Throughout
the case files, where support services were
not provided to the family early, the situation
escalated to the point of removal, which in
most cases, was preventable.

The most concerning case file, case

23, involved an Unborn Child Concern

with 35 intakes, 69 notifications and

seven substantiations of harm over a
four-year period before removal. The
Department made eight in-house referrals
to Kanggarendi in first two years of the
child’s life. It wasn't until a referral to the
Department of Human Services Safer Kids,
Families Together program was made
almost four years after the initial Unborn
Child Concern report that the Department
removed the child. There were opportunities
to provide the family with culturally safe
and appropriate intervention and support
to prevent removal, however there were
no recorded referrals made to Aboriginal
Community Controlled Organisations
throughout the case.

The Structured Decision Making® tool
determines if the Department responds to
notifications. In responding to notifications,
the Act provides that the Department may
investigate a matter, refer a matter to a
state authority or decline to take further
action.™ |n declining to take action, the
Chief Executive must be satisfied that

the notification is vexatious, frivolous or
trivial, that the matter has been previously
dealt with or there is no good reason to
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take action.™ When it is determined that
the matter requires investigation the
Department’s policy provides for safety
planning as an option for managing child
safety concerns during investigation.™3
However, the Inquiry heard that in many
matters, the Department exercises its
power to remove'# to provide time to
make an application to the Youth Court
for Guardianship Orders* and conducts
its investigation once the child is placed in
an emergency care arrangement. This is
counterproductive to the Principle.

The Inquiry heard through the Aboriginal
community and stakeholder forums that
there is a need to focus on the strengths of
families when responding to notifications,
as well as recognition that timeframes

for removal and working with families

to address concerns are often too short,
noting it takes time to build trust and create
change. There was also some recognition
of a need to increase focus on Aboriginal
Family Led Decision-Making and, where
necessary, community involvement at the
point of responding to notifications.

The Act also provides a non-mandatory
option for the Chief Executive of the
Department to convene a Family Group
Conference providing the child and

family an opportunity to make informed
decisions as to the arrangements for the
care of the child.*¢ The Act requires that

in making arrangements for the care of a
child, a Family Group Conference must be
considered in every case. Participation of
family in decision-making at early stages
of statutory intervention is an essential
component of Active Efforts for prevention.
Family Group Conferencing is discussed in
more detail in the Participation chapter.



Surveillance and lack
of transparency

Another theme that emerged in discussion
with the Aboriginal community is the
power imbalance that exists in interactions
between families and the Department.
Community discussed that families often
have a lack of understanding about their
rights and child protection processes, and
this leads to families feeling disempowered
in their interactions with the system.
Families often felt talked down to, over-
surveilled, bullied, gas-lit and manipulated,
highlighting what they perceived as

a misuse of power, including through
workers ignoring or misleading families or
withholding information.

When questioned around the surveillance
that Aboriginal people receive and feel from
the child protection service system, the Chief
Executive of the Department responded that
she is aware of this stating “I'm only reciting
things that have been said to me that they
feel that the Department is waiting for

them to trip up...and if you think about quite
often these are young families that have
experienced trauma, some of them may
have even been in contact with the system
themselves...are we going to let this happen
again to another generation..."148

The Inquiry heard evidence from Dr Yvonne
Clark, an Aboriginal Psychologist that
Aboriginal families live in fear and feel that
“asking for support is seen as a weakness”
by the Department.™® Dr Clark went onto
explain that the fear can cause Aboriginal
families to appease the child protection
system by code-switching or taking on
Eurocentric practices to ensure they are not
noticed by the Department.’*®

Despite this significant power imbalance,
and the normal judicial conventions of
proof, the Act currently places the burden
of proof on the objector rather than the
applicant. This further disadvantages and
disempowers families with limited, if any,
access to resources, more so for those
Aboriginal families who experience poverty.
These families generally lack knowledge of
systems to produce independent evidence
to establish that they are no-longer a risk
to the child and can protect the child from
harm, even where the prima facie evidence
of risk may be questionable.

Recommendation

seek should be made.

12. Amend section 59 of the Children and Young People
(Safety) Act 2017 so that the onus lays with the applicant to
prove on the balance of probabilities that the orders they
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Unborn Child Concerns
and High-Risk Infants

The rates of Unborn Child Concerns have
increased year on year. In the last five years,
the proportion of Aboriginal and Torres Strait
Islander births subject to at least one unborn
(pre-birth) child concern has increased

from a quarter to a third. In 2020-2021, the
data analysed by BetterStart shows that

1in 3 Aboriginal pregnant women had

been subject to an Unborn Child Concern
notification. For non-Aboriginal women,
those rates were 1in 33 This demonstrates
that Aboriginal families are 10 times more
likely to be subject to an Unborn Child
Concern notification to the Department

for Child Protection than non-Aboriginal
families.

The case file review identified that 19 out

of 30 cases had been the subject of an
Unborn Child Concern notifications. In 10

of those 19 cases there was no referral to
support or early intervention services by the

Department prior to the removal of the child.

Four of those 10 cases involved a previous
child protection history and removal of older
children of the parents.

Data analysed by BetterStart on the
characteristics of disadvantage for children
subject to Unborn Child Concerns showed
that the rates of disadvantage for Aboriginal
children in that cohort are similar to those
reflected by the data for all Aboriginal
children in Out-Of-Home Care.>?> However,
there is a significant disparity in the
percentage of children subject to Unborn
Child Concerns whose parents have had
intergenerational child protection contact,
with those rates increasing dramatically to
82%.153

Commissioner for Aboriginal Children and Young People

“we built a system whereby every
generation we are simply entrenching
further statutory intervention and further
levels of disadvantage that leads to more
mental health problems, more substance
use issues, in our future generations...
there’s no other way | can think about

it ..when | look at those unborn child
concerns”54

The Child Abuse Report Line assesses
Unborn Child Concern and determines if an
intake is required. If a supervisor determines
intake is required, the case will be allocated
to a social worker. This Inquiry has heard
that the appropriate response to any child
protection concerns involves a mandatory
Family Group Conference, where culturally
appropriate service provision can be applied,
and the child can remain with family and
community if needed without statutory
intervention.

Prior to the birth of a child in South Australia,
the child protection intervention with
families is on a voluntary basis with no
capacity to require that the family engages
with services. Where concerns regarding
unborn children arise, the Department
records these as Unborn Child Concerns. It
is important to note that the Act does not
provide for mandatory reporting of Unborn
Child Concerns; it applies to suspicions
formed in the course of employment

and it does not prevent a person from

also reporting or referring the matter
elsewhere™ This provides a real opportunity
to develop a diversionary pathway away
from statutory removal.



Aboriginal vs. Non-Aboriginal children who were subject to an Unborn Child Concern
(pre-birth notification) report (%) by child year of birth
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The Department's Manual of Practice reads
that the purpose of intervention before

the birth of a child is to help families to
understand the child protection concerns,
prevent and reduce the over representation
of Aboriginal children entering care,
determine what support can be offered to
the expectant parent/s of the unborn child,
identify kinship supports able and willing to
support the unborn child and parents after
birth, assess whether further intervention
will be required to ensure the safety of the
unborn child after birth, and to minimise
the trauma experienced by the family if a
removal at birth is assessed as likely.'®

The Department recently introduced a pilot
program to refer Aboriginal Unborn Child
Concerns for Family Group Conferencing.’”
Evidence from Relationships Australia South
Australia suggests that some Family Group
Conferencing for Unborn Child Concerns
had occurred before.™® The Department'’s
policy states that Family Group Conferences
for Unborn Child Concerns, which are
currently only available for Aboriginal
families, provides expectant mothers and
their families an opportunity to address child
protection concerns prior to the birth of their
infant or for parents and their family to make
decisions about care arrangements once the
infants are born. A referral for Family Group
Conferencing should be made as early as
possible during the pregnancy to allow

the family optimal time to lead decision-
making.’s®

The Inquiry heard from both Relationships
Australia South Australia and the Aboriginal
Family Support Service that despite allowing
for the referral of Aboriginal families with
Unborn Child Concerns to Family Group
Conferencing, there have been fewer than
expected. The low numbers of Family Group
Conferences and high numbers of Aboriginal
infant removals at birth evidences poor
implementation of policy that supports
prevention.

Research highlights that pregnant women
are open, highly motivated and capable of
change for better outcomes for their unborn
children. However, they may reasonably
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fear that disclosing their particular
circumstances such as drug or alcohol use,
family and domestic violence, homelessness
or mental health concerns could place them
under scrutiny of child protection services,
and they could be stigmatised or considered
undeserving as mothers.'s°

In the context of Aboriginal communities,
there are often complex reasons why
Aboriginal women are reluctant or fearful
of engaging in the health system. Some of
those issues identified during the Inquiry
were:

That Aboriginal women and parents
are scared of being notified to the
Department.

Aboriginal women and parents feel a
sense of being surveilled and monitored
by the Department.

That if women and babies are vulnerable
and need extended stays in hospital, it is

often more dangerous for them to stay in
hospital than to leave, as this will result in
them receiving more notifications to the

Department and increase the risk of their
child being removed.’®

“I'think observing the missed
appointments is still a valid thing to
generate a conversation, but it doesn’t
automatically mean an expectant
mother is not being protective of her
unborn foetus”%?

The Inquiry heard that a pregnant woman's
non-attendance at antenatal appointments
is seen as a child protection risk factor

and is often included in the report details
when making a notification by health
professionals, despite the fact that there

is no legal requirement to attend those
appointments. Heather Baron for the
Department of Health and Wellbeing
acknowledged in her evidence that whilst
not illegal, there are policies and guidelines
within the health system regarding non-
attendance at medical appointments more
broadly which are intended to ensure good
health care and that people are receiving the
treatment they need.'®?



The SA Health Collaborative Case
Management of High-Risk Infants policy
commits to protecting children from harm
and ensures that reporting of Unborn
Child Concerns and High-Risk Infants is
undertaken.’® The policy states that where
very high risk is identified, and removal

of the infant at birth is planned to occur,

it must be documented in the mother’s
care plan and advice from the Department
should be sought, particularly any cultural
considerations for the pregnant Aboriginal
woman.'®s In recognition that current
practices and policies are not fulfilling their
aims to prevent removals, the Department
for Health and Wellbeing are reviewing their
Collaborative Case Management of High-
Risk Infants policy.'e®

SA Health staff noted that there is capacity
to support families before a child is born,
and to draw upon the family’s strengths.
SA Health staff recognised the importance
of the Aboriginal Maternal and Infant Care
program, and Aboriginal Childhood Health
and Development teams which have
produced positive outcomes for Aboriginal
families.

The Inquiry heard evidence regarding a
program developed by the South Australian
Health and Medical Research Institute
providing early intervention and support

to Aboriginal pregnant women.®” In her
evidence, Karen Glover described how the
Department attempted to seek information
about research participants to use within
their investigations and how potential
involvement of the Department was seen as
a barrier to women's engagement with the
research initiative.'s®

“we’re trying to do something
strengths-based and child protection is
like the eagle hovering in the air and the
women are the mouse on the ground
trying to help themselves”®

Several stakeholder forums identified issues
of lack of funding and resources to support
vulnerable mothers. The Inquiry heard of
the need for services to be assertive, flexible,
trauma responsive and relationship-based
to successfully work with families during
pregnancy to address concerns.

“..I think it's well recognised that there’s
probably insufficient resources for high-
risk women in the preventative and early
intervention space. We know DHS provide
a range of Intensive Family Support
Services, but they can’t meet the need...
it’s difficult to refer people on to other
services..."17°

The Department for Child Protection

has acknowledged the need to improve
supports provided to expectant mothers
and newborns identified as being at risk of
child protection contact. The Department
has worked with SA Health Local Health
Networks to build the capacity for
specialised responses and pilot new ways
of working and has invested $1.1million per
annum in 10 new Department for Child
Protection High-Risk Infant Worker positions
to build capacity.” A Memorandum of
Administrative Arrangement has been
executed with the Southern and the
Northern Adelaide Local Health Networks,
and is progressing with the Women'’s

and Children’'s Health Network. These
arrangements enable the Department’s
High-Risk Infant Workers to work with SA
Health staff at birthing hospitals, with a
particular focus on supporting improved
outcomes for Aboriginal unborn children
and high-risk infants.172
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Removals at birth

In a recent study examining the experiences
of 13 Australian parents who had been
prenatally reported and/or experienced
infant removal, many parents did not receive
information about child removal from child
protection services, instead receiving this
information from advocate groups, NGOs,
hospitals and legal services.'”” Parents also
identified that child protection casework
during this period was focused on historical
information about risks, rather than what
was currently happening for the parents;
including a failure to recognise changes that
parents had made.”#

The Department for Child Protection and the
Department for Health and Wellbeing admit
there is a problem with the high numbers of
removals of Aboriginal children at birth.'”®

The Inquiry heard that there are

minimal opportunities for Family Led
Decision-Making prior to a removal at birth,
which impedes a holistic focus on long term
best interests of the child. The Inquiry heard
that it is commmon for removals at birth to

be planned without any information or prior
warning provided to the pregnant Aboriginal
woman. In her evidence to the Inquiry,

the Chief Executive of the Department for
Child Protection referred to this practice as
“startling evidence” and stated, “these are
not acceptable we need to do more”7¢

The Inquiry heard evidence that there are
structures that support information sharing
between the Department and SA Health.
The sharing of information about vulnerable
families was promoted by SA Health

staff, with a view that such sharing would
promote the multi-agency collaboration

to support and mitigate risks with case
planning early before a child is born.
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The Inquiry heard during the stakeholder
forums that information sharing between
departments included whether the client
had previous statutory care history under
the Department for Child Protection, which
is determined to be a risk factor in and of
itself. The Inquiry further heard that when

a pregnant woman is flagged within the
health system as having had previous
contact with the Department for Child
Protection, that meetings are held with staff
about the management of the woman's
case in her absence and without her
knowledge.

“when you look at another risk factor of
previous child protection involvement, if
that disproportionately affects Aboriginal
people, it maintains that risk factor”."”

- Amy Cleland

The Inquiry heard that this practice should
cease, and specific parenting programs
need to be developed for all prospective
parents who have been in care. In her
evidence to the Inquiry, Katherine Hawkins
from the Department for Human Services
advised that a Tier 1 prevention service
focuses on intergenerational impact of Out-
Of-Home Care.”®

The Inquiry heard from SA Health about
the lack of communication with midwives
and AMIC workers when the Department
plans to remove newborn babies from their
families within the hospital setting, with

no time allowed for the development of
safety plans, conversations with families
and management of the grief and loss
experienced by new mothers. Staff advised
that they are told that the motheris a
‘flight risk’ as a reason for there being no
preparation or discussion with mothers
prior to the urgent removals, resulting in
significant stress and distress of mother and
the staff working with them.



Recommendation

13. The Department for Child Protection’s practice of uninformed
removals at birth is condemned and it must cease immediately.

A concern expressed in the SA Health
forum workshops was the limited referral
pathways for specialised services, and the
limited staffing levels across Aboriginal
Health teams. Staff spoke of high-risk infant
removals where there is no evidence of any
services being offered to families to support
and prevent intervention, or to scaffold
families with kin and extended family.

“Every pregnant woman needs a critical
team around them just as they would for
dialysis”.

— SA Health Forum

In her evidence, Heather Barron from
Department for Health and Wellbeing,
acknowledged that there is no standardised
approach across maternity hospitals and
that SA Health Local Health Networks
need to do more, stating that “certainly we
recognise the need and working towards
strengthening the response that Health
makes, that it's not just report, and we've
done our job, but that there's report and
support. So that if a notification is made...it
doesn’'t mean that..DCP or other agencies
are going to do anything... to pick up that
the risk for that woman...I think we've got a
long way to go”".17®
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Findings

16. There is no defined model of care in place across the child
protection service system that coherently responds to and
supports pregnant Aboriginal women identified with Unborn
Child Concerns in a culturally appropriate manner.

17.  Pregnant Aboriginal women with identified Unborn Child
Concerns are not prioritised in the child protection service
system as a population group with high needs requiring
support services; instead the decision to remove the newborn
at birth is the priority. The manner in which infant removals at
birth occurs is reprehensible and is not an acceptable way to
deal with Aboriginal women, children and families.

Recommendations

14. SA Health, through its various Local Health Networks prioritise
the establishment of step-down facilities with family focussed,
tailored support and coordinated services specifically for
Aboriginal women identified with Unborn Child Concerns.

15. SA Health develop a model of care for Unborn Child Concern
which includes Aboriginal Case Coordinator roles in birthing
hospitals to focus specifically on complex case management
of Unborn Child Concerns.
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Partnership

The partnership element
requires genuine and
meaningful partnerships
with Aboriginal
communities at all stages of
decision-making to achieve
self-determination.'®®

This involves the empowerment of
Aboriginal communities in the design of
systems, legislation, policy and practice;
including but not limited to prevention and
early intervention, intake and assessment,
care and placement decisions and
involvement in the judicial process.”®

Aboriginal commmunities comprise of
Aboriginal individuals, families and
organisations that relate to each other in a
complex network of communal and cultural
obligations. It is crucial that community are
consulted about decisions that relate to
individual children and are active in ensuring
that Aboriginal children remain safe with
family, community and culture, without
compromising Aboriginal ways of knowing,
doing and being.

Genuine partnerships between Aboriginal
organisations and non-Aboriginal
organisations in child and family services
can support self-determination when they
extend beyond tokenistic consultation and
enable Aboriginal communities to make
decisions about children and young people’s
wellbeing and to design and implement
policy and programs.'82

Aboriginal engagement

The principle of self-determination is crucial
to the child protection service system,
however the lack of engagement with

the Aboriginal workforce, the Aboriginal
community and with Aboriginal Community
Controlled sector has been consistently
highlighted throughout the literature and
the Inquiry as an area of significant concern
in child protection and justice responses to
Aboriginal people.’®3

Despite cultural awareness training,
Aboriginal culture may be misunderstood,
ignored or misinterpreted by the non-
Aboriginal sector.’® The richness of
Aboriginal cultures is best understood

and embraced by Aboriginal workers

and organisations who are able to

uphold children’s and families’ rights to
culture, while providing culturally led,
solution-focused, empowering responses.’®s
The Aboriginal workforce are considered
essential in making important decisions or
changing the direction of services provided
to Aboriginal children and young people,
often providing different views compared
to the Department’s proposed actions.'®¢
Partnership models of practice, such as
bicultural practice within family support
services for Aboriginal children and their
families, have also been associated with
increased rates of staff retention, family
engagement, worker satisfaction, and
reduced rates of child removal.’®”

Whilst there is no legislative requirement for
the Department to consult with Aboriginal
staff regarding significant decisions and
case direction for Aboriginal children

and young people, the primary resource

for Aboriginal engagement within the
Department is consultation with Principal
Aboriginal Consultants.
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Findings

18.

19.

There is no clear policy that details how the Department for
Child Protection is working towards Aboriginal community
engagement. There is a lack of genuine partnership and
engagement with the Aboriginal community external to
Aboriginal Community Controlled Organisation funding
agreements.

The Department for Child Protection does not have a policy or
formal mechanism to engage with the Aboriginal community
to develop legislation, policies and practice to ensure optimal
outcomes for Aboriginal children and families. At the time of
drafting this Report, the South Australian Aboriginal Child and

Family Peak Body is being established for this purpose.

The Department's Manual of Practice states
that consultation with a Principal Aboriginal
Consultant is recommended at multiple
decision points for Aboriginal children in
care, although this is often not mandatory.
In the cases where consultation must occur,
this is caveated by time constraints, for
example if the delay involved in consultation
would prejudice the child's safety.'®® This
creates an environment where Case
Managers can navigate decision-making

for Aboriginal children and families without
seeking any cultural advice.

At the time the Inquiry commenced, there
were a total of 10 Principal Aboriginal
Consultant positions, all based centrally in
metropolitan Adelaide, with responsibility for
all regions in SA. This has since increased to
20 Principal Aboriginal Consultant positions,
with seven based in regional office locations,
and the remainder in local metropolitan
regional offices.’® In line with the
Department's policies, this suggests that the
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role of the Principal Aboriginal Consultant,

a grand total of 20 roles are expected to be
consulted across multiple decision-making
areas for 37.4% of children and young people
in Out-Of-Home Care.

Principal Aboriginal Consultants can play a
critical role in supporting decision-making
and improved outcomes for Aboriginal
children and families, however issues
relating to Principal Aboriginal Consultants’
capacity to service demand, coupled with
concerns about how Principal Aboriginal
Consultants are consulted and engaged

in decision making. Sector stakeholders
reflected on a lack of consistency in how
Principal Aboriginal Consultants were
engaged across the Department’s offices,
often being involved at particular decision-
making points, and not used continuously.
Several examples were provided where
engagement with Principal Aboriginal
Consultants occurred too late or only at crisis
points.



“We probably don’t consult early enough
and PACS are excluded from providing
cultural advice and direction which can
prevent children coming into care”

— Aboriginal DCP staff forum

“Our PACs are great, but there aren’t
many of them, they can’t keep up”
— DCP Senior Practitioners forum

A consistent theme to emerge from the
sector stakeholder engagement was that
Principal Aboriginal Consultant engagement
had become a tick-box exercise and that
the Principal Aboriginal Consultants lack

of decision-making authority meant their
advice could be treated as optional. Several
of the Department’s workers reflected on
cases Where decisions had already been
made, with offices seeking affirmation from
the Principal Aboriginal Consultants, rather
than advice.

Finding

often not implemented.

“10 more PACS to be employed, but what
good if they have no influence?”
— Aboriginal DCP staff forum

20. The consultation with Principal Aboriginal Consultants appears
to be a tick-box exercise and while embedded in policy, it
is inconsistent in practice. Consultation with a Principal
Aboriginal Consultant often occurs in lieu of consultation
with the Aboriginal child and family. At the time the Inquiry
commenced, there was a total of 10 Principal Aboriginal
Consultants responsible for 37.4% of children in care, across
multiple significant decisions in relation to each child. At
the time of drafting this Report, an additional 10 Principal
Aboriginal Consultants had been employed. Growing the
volume of Principal Aboriginal Consultants is welcomed
but the lack of influence and impact remains. The Principal
Aboriginal Consultant roles, aside from requesting Family
Group Conferencing, are not authorised to make significant
decisions concerning Aboriginal children. Where consultation
with a Principal Aboriginal Consultant occurs, their advice is
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Additionally, throughout the community
consultations, it was often stated that the
social workers lacked understanding around
when and how to engage with Principal
Aboriginal Consultants. Commmunity
members stated that often the Principal
Aboriginal Consultants were not brought

in to consult with at all levels of decision-
making, and often consulted with as a last
resort.

The case file review raised several questions
regarding the consistency and quality of
engagement and consultation with the
Principal Aboriginal Consultants. Although
Principal Aboriginal Consultants were
engaged at least once in all cases, written
records of Principal Aboriginal Consultant
consultation were absent in several cases. It
was also unclear if the Principal Aboriginal
Consultant’s advice or recommendations
were taken into account or followed,

noting that Principal Aboriginal Consultant
involvement was often documented as
purely acceptance of the Case Manager's
predetermined action or response.

Whether the advice came from a Principal
Aboriginal Consultant, the Recognised
Aboriginal and Torres Strait Islander
Organisation or external Aboriginal staff, the
case file reviews found that the advice of
Aboriginal people was regularly ignored, and
not implemented or recorded.

“PACs need more power, respect, and
authority, their advice is treated as
optional.”

— Gawler Aboriginal Community forum
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Kate Wright, Senior Manager Therapeutic
Services, Aboriginal Family Support
Services, highlighted the variability in the
record of Principal Aboriginal Consultant
consult when reviewing the Recognised
Organisation Consultation form:

“It will ask for the advice or the has

there been a consultation with a PAC...
Again you see quite a significant
variation between sometimes just the
box being ticked yes, sometimes PAC not
identified by name but PAC supports
the placement with no further detail,
and sometimes you get quite a detailed
amount of information including who
the PAC was, when the consultation was,
what their advice was”.1®°

Where there are Aboriginal people involved
within the child protection service system,
either as part of the statutory system
workforce or connected to the system by
way of “partnership”, their cultural advice
and insights are frequently ignored, and
the system creates an environment where
their contribution is undermined. While
the Department’s staff expressed their
understanding of the value of Aboriginal
workers within the system during
workshops, these sentiments were at odds
with what Aboriginal staff felt and expressed
to the Inquiry.

This directly mirrors the experiences of
Aboriginal families who encounter the
child protection service system. Adam
Reilly, Deputy Chief Executive for the
Department, described the experience of
the Department’s Aboriginal workforce as
follows:

At the moment our Aboriginal staff
network report feeling isolated, not
connected, not having a strong voice,
similar to what we hear from our
families.™



The views expressed by Aboriginal staff

are in conflict with the sentiments shared
through the Department’s workforce
forums, where staff praised the contribution
of the Aboriginal workforce when working
with Aboriginal children, families and
community. A consistent theme to emerge
from the Inquiry’'s engagement with the
Department's was that the involvement

of the Aboriginal workforce, through their
depth of knowledge, lived experience and
connection to community, strengthens
decision-making and improve outcomes for
Aboriginal children and families.

In reflecting on the contribution of the
Department's Aboriginal workforce, the
Department's staff highlighted the need to
grow the Aboriginal workforce in response
to what was seen as limited resources
internally to provide cultural advice. Some of
the reasons for this included staff capacity,
availability and time pressures or constraints
in times of “emergency”.

Sector stakeholders reflected on the
pressures and expectations on the
Aboriginal workforce, particularly

the tensions between workplace and
community expectations and the role of the
Department in current and ongoing child
removals, impacted on the recruitment

and retention of Aboriginal workers. The
Aboriginal workforce spoke about not feeling
supported or recognised by the organisation,
discussing the impacts of cultural fatigue,
isolation and pressure associated with being
a sole Aboriginal worker in a team, leading to
burnout.

Community discussed the importance of
having a strong and supported Aboriginal
workforce to work with Aboriginal families
and community, however the lack of
Aboriginal workers meant that families

and community were often dealing with
non-Aboriginal workers who could not
effectively engage, or who they did not feel
comfortable engaging with, leaving families
feeling unsupported.

Community also discussed that the lack

of Aboriginal workers, combined with the
overrepresentation of Aboriginal children in
the child protection service system, meant
that Aboriginal workers in the system were
often stretched to capacity, shouldering
the burden of community and system
expectations, putting them at-risk of
burnout.

The Department’s organisational policies
for working with Aboriginal families and
community are not translating into practice,
resulting in culturally inappropriate practice.
The Department’s staff reinforced this
observation in forums, with numerous
comments reflecting how workers can be
fearful of working with Aboriginal families
and fearful of being culturally inappropriate
by saying or doing the wrong thing.

The review of current education and training
materials held by the Department’s Learning
and Development team aimed at “raising
the Cultural Proficiency of staff across

the organisation”? uncovered examples
perpetuating the ‘fear’ of engaging with
Aboriginal families.

The PowerPoint slide below, dated June
202293 is taken from training on the
Principle and the Aboriginal Cultural Identity
Supyport Tool developed for practitioners
new to the Department. This approach to
their training about working with Aboriginal
families perpetuates myths, and the fear of
Aboriginal people which is deeply offensive.
This demonstrates the Department’s lack
of understanding of how to appropriately
engage with Aboriginal families and
communities.
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Workforce composition

The current data of the Department’s
Workforce states that of the grand total of
2,716 workers, there are only 136 (5.0%) who
identify as Aboriginal, and this figure has
remained around the 5% mark for the past
few years.®* The Alexander Review proposed
that the workforce should reflect the cultural
needs of the clients, so if 37.6% of the care
population are Aboriginal™®, 37.6% of the
workforce working with children in care
should be Aboriginal.

DCP Workforce (excluding administrative staff)

Number Total Aboriginal Non- Aboriginal Non-
employed employees Aboriginal employees Aboriginal
employees employees
DCP Executive 6 1 5 17% 83%
DCP Directors 13 1 12 8% 92%
DCP Regional Directors 4 0 4 0% 100%
DCP Psychologists 29 0 29 0% 100%
DCP Senior Practitioners 10 1 109 1% 99%
DCP Supervisors 190 5 185 3% 97%
DCP Social Workers / 567 20 547 4% 96%

Case Managers

Other ‘Allied Health 186 60* 126 32% 68%
Professional’

DCP Office Managers 32 1 31 3% 97%
TOTAL 137 89 1048 8% 92%

*Note: includes 27 Aboriginal Family Practitioners, 20 Principal Aboriginal Consultants and Taikurtirna
Warri-apinthi Practitioners)
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The Inquiry sought information from the
Department on specific areas in which

the Aboriginal workforce operate within,
specifically in notifications, decision-making
positions and development of legislation,
policy and practice. Data revealed the lack
of Aboriginal workforce in decision-making
roles.

In her evidence to the Inquiry, the Chief
Executive of the Department, stated that
two out six Aboriginal people are employed
under South Australian Executive Service
tenured contracts; these are the Deputy
Chief Executive and Director Aboriginal
Practice.®® Of the four Regional Director
roles, none are occupied by Aboriginal
people at the time of writing this Report.

There is a notable absence of Aboriginal
leadership and governance across the
statutory child protection system. The
continued absence of Aboriginal leadership
and governance has meant that decisions
regarding legislative or policy development,
the design and use of system tools,
workforce practice and program delivery,
lack any cultural oversight or direction. This
has created a statutory child protection
environment that is not only culturally
unsafe for Aboriginal children, families and
community, but for the Aboriginal workforce
within it. Inadequate levels of staff training
have been identified as a contributing factor
to the absence of culturally safe practices.™”

In his evidence to the Inquiry, the Deputy
Chief Executive acknowledged the
importance of a strong Aboriginal workforce
within the Department, stating that “if you
ensure that each level in that structure has
the cultural proficiency because you have
Aboriginal people all the way through the
decision-making, the experience can be
significantly different in a positive way for
families”.198

A clear message that emerged from

the Inquiry’'s engagement with the
Department's workforce was the varied
levels of cultural awareness and competence
across the child protection workforce,
acknowledging that more could be done to

improve this and strengthen understandings
of Aboriginal family and kinship structures,
cultural norms and practices, and the

history and impacts of past practices.

This was reinforced by several statements
made during the Department'’s evidence

to the Inquiry, as Adam Reilly, Deputy Chief
Executive for the Department, affirmed:

“So for me a big part of this is education,
not just for our practitioners, that's
critical, but really detailed understanding
of the history on this continent, all the
way through from settlement, arrival

or Invasion, depending what language
people are comfortable with, | say
Invasion, through the massacres, through
the dispossession, through the Stolen
Generation and all of the trauma that's
impacted Aboriginal people throughout
various generations. Understanding that,
is at the very least, | think incumbent on
us if we're going to become so actively
involved and enter into people’s personal
lives the way that we do”.1°

To change the experiences of Aboriginal
children and families, the Department’s
submission into the Inquiry acknowledged
the need for transformational change:

“While it is useful to highlight progress
made at a departmental level as a
demonstration of our commitment,
fundamentally we acknowledge that

in order to change the experiences

of Aboriginal children and families,
transformational change is required and
that this change will only be achieved
where Aboriginal people lead all aspects
of decision-making and service delivery
across the child protection system, where
there is complementary investment

in the ACCO sector, the workforce

and related infrastructure, and where
there is adequate investment in early,
targeted and culturally safe supports for
Aboriginal children and families”.2°°

Throughout Community forums conducted
for the Inquiry, Aboriginal community
expressed their concerns and lived
experience around the lack of cultural
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competence in non-Aboriginal staff across
the child protection workforce, specifically
around awareness of Aboriginal culture,
Aboriginal ways of knowing, doing and being
and the capability to work in partnership
with Aboriginal families and communities.
Several community members mentioned
the inconsistencies in practice from different
regional staff and offices, stating that
“relationship-based practice” is not a focus
within the practice of social workers.

Additionally, the lack of Aboriginal
leadership and workforce within the
Department meant that Aboriginal families
and community were often dealing with
non-Aboriginal workers and reported that
they did not feel supported or comfortable
engaging with the Department. The
Inquiry heard that Aboriginal people often
experienced disempowerment by the
Department and felt an overwhelming lack
of empathy.

The Inquiry also heard about the Aboriginal
community’'s concerns regarding how
graduate social workers are given strong
decision-making powers with a lack of life
experience, including parenting, child-
rearing and any experience working with
Aboriginal people, either personal or
professional.

The Department'’s Chief Executive and
Deputy Chief Executive conceded that

work needed to be done to ensure that
Aboriginal cultural knowledge and authority
had influence within the system stating
that cultural knowledge insight and values
cannot be learnt, and Aboriginal staff should
have a stronger voice.??

A child protection system that does not
adequately support a culturally competent
workforce will not be adequately equipped
or resourced to comply with the Principle
and adequately engage families in decision-
making processes. There is a noticeable lack
of culturally safe and responsive practices by
child protection agencies across the country,
with Aboriginal families subjected to racism
and discrimination throughout the child
protection service system 202

Commissioner for Aboriginal Children and Young People

Local level Aboriginal
community partnership

Presently the only way in which the
Aboriginal commmunity is formally engaged
is through the legislative requirement that
the Chief Executive of the Department

or the Court must consult with and
consider submissions from a Recognised
Aboriginal and Torres Strait Islander
Organisation, before placing a child or young
person, where reasonably practicable.?%
Organisations are gazetted through a
Ministerial process that should involve local
community consultation.?04

At the time the Inquiry commenced,
there was only one gazetted Recognised
Aboriginal and Torres Strait Islander
Organisation, Aboriginal Family Support
Services, who although has some regional
offices and staff, was largely considered
by Aboriginal community members as

a metro-based service, predominantly
staffed by non-Aboriginal people, who are
not connected and not effectively able to
support regional or remote communities.

In 2016, the Nyland Report proposed that
the South Australian Government fund
multiple Aboriginal organisations, including
those with strong connections to specific
communities, to provide more specific
consultation.?%s The South Australian Coroner
on 6 April 2023 made a recommendation to
the same effect.2°¢ Despite this, Aboriginal
Family Support Services remained the sole
Recognised Aboriginal and Torres Strait
Islander Organisation until 9 February 2024,
when the Minister for Child Protection
declared KWY Corporation (KWY) as the
second gazetted Recognised Aboriginal
and Torres Strait Islander Organisation.
KWY has an even smaller regional presence
than Aboriginal Family Support Services
and illustrates the Government's ongoing
misunderstanding that metropolitan-based
state-wide services are best placed to
support local Aboriginal communities. A
statewide Aboriginal service governed from
metropolitan Adelaide does not and will



not have the relationship and knowledge
to engage effectively with families at the
local-level as would an on-the-ground
Aboriginal commmunity based organisation.

The gazetting of KWY comes after the
Department's Deputy Chief Executive
acknowledged in his evidence to the Inquiry,
that the child protection service system
needed to move on from the one size fits

all state-wide response and ensure that
funding and support is going to the right
people and in the right location 27

Recognised Aboriginal and Torres Strait
Islander Organisations must have local
cultural connections and knowledge to
assist in the identification and scoping

of family and kin for placement and
participation in decision making, and to
advise on relevant child-rearing practices
and provide cultural intelligence relating to
the local Aboriginal or Torres Strait Islander
community. There are distinct differences
in the culture and practices of different
regions and Aboriginal communities, a
point that was emphasised throughout the
Aboriginal commmunity forums and through
submissions. Relationships Australia SA
offered the following recommendation:

“Recognise the diversity of Aboriginal
communities and be sure not to
generalise understanding about one by
assuming it is true of others”2°8

The Aboriginal commmunity highlighted

the importance of local engagement with
Aboriginal commmunity organisations and
groups, such as Aboriginal Community
Controlled Health Organisations, Elders
and Grannies' Groups, who could provide a
collective voice to inform decision making
and provide external support and advocacy
for families and children. By harnessing the
immense collective knowledge and wisdom
of Aboriginal communities for systemic
reform, relationships, trust and confidence
can be rebuilt and damaged relationships
repaired.?*®

“Local community partnerships are
important and needed to empower
families”.

— Kadina Aboriginal Community forum

Community highlighted the value of
partnering with locally based Aboriginal
Community Controlled Organisations when
intervening with at-risk families and the
important role that Aboriginal Community
Controlled Organisations play by providing a
culturally safe and supportive environment
to access support services.

Throughout the Aboriginal community
forums, community members raised
concerns that the child protection service
system does not effectively tap into local
community knowledge to support families,
inform safety assessments or removal

and placement decisions. Community
emphasised that their knowledge of family
relationships, meant that they could play an
important role in identifying and supporting
family as part of decision-making, as well as
supporting children to remain connected to
the community by identifying kinship and
local placement opportunities and supporting
participation in commmunity activities.

“We need genuine local Aboriginal voice
that is focussed and committed and
vetted by local Aboriginal community. We
need them to provide advice about how
things need to happen here and also
question and call to account. It should be
a mix of elders and younger people”.

— Berri Aboriginal Community Forum
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The importance of effective partnerships
with Aboriginal community representatives
was emphasised by Relationships Australia
South Australia in their submission to the

Inquiry:

“Effective partnerships with Aboriginal
community representatives are needed
to ensure valid decisions are made that
reflect the best interests of Aboriginal
children, as understood by their families
and communities. Similarly, children
and families must be actively involved
in decision-making, shaping family
supports that are tailored to their needs,
and identifying opportunities for ongoing
relational permanence that is essential
to wellbeing, including family supports,
cultural connections and, if necessary,
placement options”.?1°

Finding

family’s voice.

Concerns have been raised about the
quality of partnership and engagement
with Aboriginal Community Controlled
Organisations across the child protection
service system. Power imbalances with
the Department was a consistent theme
emerging from the Aboriginal community
and sector stakeholder engagement.
The issue of the power dynamics in
decision-making was highlighted by
Aboriginal Family Support Services:

“.. there is quite a significant power
imbalance, and we also don’t have
access to information... we're not included
in processes at the beginning, we come
in halfway through because that’s the
way our system currently works..we're

not given the level of power to participate
actively in good decision-making quite
often, which further makes it difficult to
influence good decision-making”?"

21. The Department for Child Protection district offices do not
have formal partnership arrangements or local level Aboriginal
community engagement mechanisms to garner Aboriginal
advice external to the Department. The previous Aboriginal
Family Care Program was a successful initiative that enabled
strong partnerships, as it was delivered by a variety of local-
level Aboriginal Community Controlled Organisations in
their communities across South Australia. Each Aboriginal
organisation was gazetted as a recognised consultative body
for matters to do with local Aboriginal children and their
families. It was mandatory for the district office to consult
with the recnognised Aboriginal organisation. The program
was responsible for keeping Aboriginal children safe within
community and culture, privileging the Aboriginal child and
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Findings

22. Atthe time the Inquiry commenced, there was one Recognised
Aboriginal and Torres Strait Islander Organisation, Aboriginal
Family Support Services. At the time of drafting this Report, a
second Aboriginal Community Controlled Organisation, KWY,
has been Gazetted as a Recognised Aboriginal and Torres
Strait Islander Organisation. It is culturally inappropriate and
unproductive for two statewide services to advise on matters
relating to various Aboriginal communities that they are
not connected to. This runs counter to the Principle and to
Aboriginal self-determination for local Aboriginal communities.

23. The Recognised Aboriginal and Torres Strait Islander
Organisation function under the Children and Young People
(Safety) Act 2017 is limited to consultation prior to placement
of Aboriginal children and young people. This is an inadequate
use of Aboriginal community knowledge and understanding of
Aboriginal children and their families.

Recommendations

16. The Children and Young People (Safety) Act 2017 require that
at least one local level Recognised Aboriginal or Torres Strait
Islander Organisation for each regional community with proven
strong community knowledge and connections be gazetted
and fully funded to perform legislated functions in line with
Recommendation 18.

17.  The Children and Young People (Safety) Act 2017 should be
amended to specifically provide for the delegation of the
Chief Executive's powers to local-level Aboriginal Community
Controlled Organisations. Current decision-making models are
based on Eurocentric models of family life and relationships. The
government must change the way decisions are made about
Aboriginal children and shift power and decision-making back
to Aboriginal families, communities and Aboriginal Community
Controlled Organisations.
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18. The Children and Young People (Safety) Act 2017 be amended
to broaden the function of Recognised Aboriginal and Torres
Strait Islander Organisations to provide that they assist
Aboriginal families and their children at all significant decision-
making points about the child's wellbeing or safety including

by:

a. providing cultural advice to the Department for Child
Protection, the Youth Court, other state authorities and
where necessary South Australian Civil and Administrative
Tribunal on:

i. safety and wellbeing assessments

ii. family support needs for prevention of removals

iii. care options for children without orders

iv. placements for children where a removal is necessary.
b. undertaking family scoping for:

i. identification of family and kin to be involved in decision-
making

ii. identification of family, kin and community placement
options

c. development of cultural maintenance plans

d. attendance at reviews conducted under section 85 of the
Act

e. attendance at Family Group Conferences

f. contributing to the design of relevant policies and programs

g. appointment of an Aboriginal cultural support person or
child advocate to ensure the participation of children and
young people in significant decisions or to advocate on their
behalf

h. reporting to the Court about the efforts that have been
made by the Chief Executive of the Department for Child
Protection to comply with the Aboriginal and Torres Strait
Islander Child Placement Principle to the standard of Active
Efforts before a guardianship order is made.
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Aboriginal Family
Care Program

In the late 1980s to the Mid-1990s, the
Aboriginal Family Care Program operated

in local Aboriginal Community Controlled
Organisations across South Australia

in various Aboriginal communities. The
program involved the assembly of cultural
authorities known as Aboriginal Family

Care Committees at the time a child

came to the notice of the Department

of Community Welfare, as it was then
known. The Committees were supported

by an Aboriginal Family Care Coordinator
employed by the local Aboriginal
Community Controlled Organisation. The
Committees comprised local Aboriginal
people who were connected to the
Aboriginal community in which they worked
and had cultural connections to children and
families. They worked closely with the local
Aboriginal Family Support Worker and the
local departmental office, developed plans
with parents and family and those culturally
responsible for the child to avoid the child
being removed. The Aboriginal Family Care
Program also made recommmendations for
placement and ongoing connection of a
child to family and commmunity if a child

was to be removed, and those decisions
were respected and implemented by the
child protection authority. This program

was evaluated as successful in supporting
children’s safety in family arrangements
within their communities.?? At the time,
each Aboriginal Organisation that was
auspiced to deliver an Aboriginal Family Care
Program was gazetted to provide mandatory
cultural consultation to child protection
services. Each Aboriginal Organisation was
also supported with resources to employ an
Aboriginal Family Support Worker.

“We need to bring back the family care
committees”?®
— Sandra Miller

“Bring back the Family Care Program
that existed in Port Lincoln”.

— Port Lincoln Aboriginal Community
forum

The Aboriginal Family Care Program was

an example of what Active Efforts for
partnership with the Aboriginal community
could look like, supporting early intervention
and prevention, participation of family and
community in decision making and local
level scoping for family placement. Features
of this program could be revived quickly
through the gazetting of existing locally
based Aboriginal Community Controlled
Organisations with strong community
connections. The idea of reviving this

model is not new. In 2002, the Review of
Alternative Care in South Australia made
clear recommendations “that Aboriginal
Family Care Committees and workers be
established in strategic locations to ensure
close liaison with Aboriginal communities,
families and individuals..."?%

“Back then everyone’s really enthusiastic
to be involved and be part of making
decisions about...their young people...
children in their community. And we
always had a full complement of people...
participating in those sort of panels...
when we needed them.?*

—Sandra Miller

Several submissions called for more
Recognised Aboriginal and Torres Strait
Islander Organisations to ensure local
level knowledge from organisations with
connections to community members
and elders, specifically within regional
communities.?® This call was reinforced
in the evidence gathered through the
public hearings where several witnesses
emphasised the importance of local
Aboriginal Coommunity Controlled
Organisations supporting local
communities.2”
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“ALRM supports there being a greater
number of Aboriginal Community
Controlled Organisations to be gazetted
as [RATSIOs], specifically, within regional
communities, as metropolitan offices
may not have the same connection to
community as the local services have”.?®

The function of Recognised Aboriginal and
Torres Strait Islander Organisations should
be expanded within the Act from a purely
consultative mechanism on placement
decisions, to an active partner that
participates with the family in all significant
decisions about an Aboriginal child. With the
right resourcing and support, Recognised
Aboriginal and Torres Strait Islander
Organisations could take on additional
functions currently performed by the
Department, such as the case management
of Aboriginal children and young people

in Out-Of-Home Care and decisions about
removal through the delegation of powers.

Each regional community must have its
own Recognised Aboriginal and Torres Strait
Islander Organisation. Wherever possible,
existing Aboriginal Community Controlled
Organisations that are already active in
local communities should be appointed
and gazetted as Recognised Aboriginal

and Torres Strait Islander Organisations.
Such appointments ensure local trusted
community are partners in decision making
which supports the rights of Aboriginal
children, families and communities to self-
determination and the rights of the child

to remain connected to community and
culture.

Commissioner for Aboriginal Children and Young People

This will require the mandatory gazetting
of Recognised Aboriginal and Torres Strait
Islander Organisations from all regional
areas, including but not limited to the
APY Lands, Coober Pedy, Ceduna, Yalata,
Port Lincoln, Whyalla, Port Augusta, Port
Pirie, Kadina, Berri, Murray Bridge and
Mount Gambier, as well as the Adelaide
metropolitan regions. A relevant Recognised
Aboriginal and Torres Strait Islander
Organisation should be identified for
Torres Strait Islander children and families.
Wherever possible, existing Aboriginal
Community Controlled Organisations that
are already active in local communities
should be appointed and gazetted as
Recognised Aboriginal and Torres Strait
Islander Organisations.

It is vital that Recognised Aboriginal and
Torres Strait Islander Organisations are
commensurately funded and resourced
to undertake the gazetted function and
consultation with Aboriginal Community
Controlled Organisations must occur to
ensure self-determination is exercised.



Delegated authority

Through the national Safe and Supported
plan, the Commonwealth, State and Territory
Governments have made a commitment

to “supporting delegation of authority in
child protection to families, commmunities
and Aboriginal and Torres Strait Islander
community-controlled organisations”.??

The Aboriginal and Torres Strait Islander
First Action Plan under Safe and Supported
acknowledges that decision making has
for too long rested with governments,

that ongoing harm has been caused by
non-Aboriginal worldviews dominating and
determining decision-making for Aboriginal
children and young people, and that the
creation and continuation of assimilatory
policies of child removal has been based on
false assumptions about Aboriginal families
and cultures.?°

The Inquiry heard from Aboriginal leaders
that the strength in delegation of powers
to the Aboriginal community is that the
people making decisions about Aboriginal
children are those who know, care for and
will be present for children in the long
term.?? Delegation of authority must be
done with care and be Aboriginal-led

and designed, with adequate funding,
community assessments of what is working
well and ensuring that there is investment
in Aboriginal holistic healing approaches.??
Trust will need to be built between the
Department and Aboriginal Community
Controlled Organisations for there to be
any hope of success in delegating power

to them. There needs to be a willingness to
test things, to ask questions, to admit and
acknowledge the mistakes of the past and to
relinquish power.?2

“Change will happen as quickly as
trust is built”
— Commissioner Natalie Lewis

Delegation of authority is not simply
passing the cycle of a system that is not
working effectively for Aboriginal children
to Aboriginal Community Controlled
Organisations, which then places the
Aboriginal Community Controlled
Organisation in the invidious position of
failing Aboriginal families.??* Aboriginal
Community Controlled Organisations must
be respected if they decide that they are
not willing or ready to accept delegation of
power, or do not wish to undertake specific
roles in the child protection sphere; such
decisions are part of self-determination.??®
Fundamental to the success of delegation
of authority is that the organisations are
adequately funded to undertake the work
and provide the services that are required.

In seeking to recognise and restore the
rights of Aboriginal and Torres Strait
Islander peoples to autonomy and self-
determination, the Inquiry heard that both
Victoria and Queensland have implemented
initiatives to have delegated authority

to Aboriginal Community Controlled
Organisations to deliver programs to
Aboriginal children and families.??®¢ This
provides for access to culturally safe and
responsive decision-making that is normally
vested in the Minister or Chief Executive.

An Aboriginal Peak Body has been vital

in Queensland in supporting Aboriginal
Community Controlled Organisations to
prepare to take on roles within the child
protection system and provides a robust
assessment program.??’ There also needs

to be robust cost-analysis to determine

what funding an Aboriginal Community
Controlled Organisation needs, with cost
benefit analysis undertaken at an early stage
of the delegation of authority. The funding
model will need to change from one that
meets the needs of the child protection
service system to one that is tailored to meet
the needs of families in crisis and in need of
support.
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There is a clear distinction between

powers and functions when considering
delegation. The Inquiry heard evidence

fromm Commissioner Natalie Lewis from the
Queensland Family and Child Commissioner,
that functions are the focus of delegation in
Queensland.?®2 Commissioner Lewis stated
that to simply transfer the current system

of child protection which is not working for
Aboriginal children together with its frailties
into an Aboriginal Community Controlled
Organisation is not in the best interests of
Aboriginal children.??® Aboriginal Community
Controlled Organisations need to be
empowered to undertake functions in their
way and on their terms, and not just be an
arbiter of the system.23°©

A common reason for resistance to
delegation of power to the Aboriginal
Community Controlled sector in
Queensland has been the question of
capacity of the Aboriginal Community
Controlled Organisation by the Queensland
Department for Child Safety, however
Commissioner Lewis pointed out that there
has never been any question as to the
capacity of the Department to continue

to do the things that they have not done
well in the past.®' When reflecting on
self-determination in the context of the
transition of authority, Commissioner Lewis
stated:

“.. the transition of authority... in the
construct of self-determination...it’s

really important to recognise that if..a
community does not want to take on that
system or take on those functions, their
rejection of that is self-determination...
there are a number of organisations

that are asserting...that resistance
because they do not want to inherit...

Commissioner for Aboriginal Children and Young People

the system that has harmed children
in their community..what we might
want to negotiate is that delegation

of authority for particular decisions, as
opposed to..taking on functions. | just
think that it's important to recognise
that when a community says no, that'’s
as much a valid act of self-determination
as putting your hand up or signing a
service agreement to say, OK, we'll take
on cultural support planning...?"?3?

Currently in South Australia, it is the State
government that decides who it will

work with, who gets to sit at the table,
and as a result, there is no economic
independence of Aboriginal Commmunity
Controlled Organisations. They are reliant
on government funding which can be
withdrawn and they are required to meet
Eurocentric reporting models to remain
eligible for the funding. This does not
equate to self-determination, but simply
the transfer of the role of the Department
to an Aboriginal Commmunity Controlled
Organisation which is required to report
on their compliance with their contractual
obligations.

The Inquiry heard evidence from Dr

Jacynta Krakouer that the delegation

of power to Aboriginal Commmunity
Controlled Organisations does not amount
to self-determination.z*3 What is required

is a reversal of the balance of power and

a change to who it is that determines
outcomes for Aboriginal families, enabling
children to be viewed as members of the
entire community and not belonging to
parents in a nuclear family.4 A fundamental
element of self-determination is that
communities determine the priorities and
have the control over the decision making.z*



The Inquiry heard evidence from Candice
Butler from the Queensland Aboriginal

and Torres Strait Islander Child Protection
Peak, that the Queensland Government
commenced delegating authority some
years ago, and embedded ‘being, doing and
knowing in Aboriginal ways' into the child
protection system.?¢ The implementation
of robust research cycles assisted to
understand what was working and identify
what was getting in the way, and what
needed to happen to make the transition
successful.?” The findings were that
effective delegation of authority requires
system change across policy and practice,
with a shift towards Aboriginal knowledge
systems.?38 Pivotal to the success of this,

is the importance of leadership from the
top of the child protection organisation
down. Developing local governance and
executive governance groups has resulted
in the building of honest, frank relationships
between the Queensland Department for
Child Safety and the Aboriginal Community
Controlled Organisations, addressing any
barriers to successful partnership as they
arise.?®

Despite evidence that it is not best placed
to make decisions about Aboriginal children
and families, Dr Fiona Arney states that the
mainstream system “continues along as
the arbiter of all things child welfare, and
you have Aboriginal organisations who do

absolutely everything they can on kind of
the outskirts of that system”.24°

In the Deputy Chief Executive's evidence to
the Inquiry, he stated that being true to self-
determination for Aboriginal people in South
Australia, the Department “should be guided
or directed on what the model should look
like, rather than us saying well we found one
and it looked like it worked over here. | think
we need to demonstrate our commitment
to true partnership”.24

Professor Leah Bromfield didn't mince
words when discussing the critical role

of Aboriginal Commmunity Controlled
Organisations in supporting Aboriginal
children and families encountering the child
protection service system, stating:

“..you're never going to get anywhere
until unless you start taking steps to
actually grow the number of ACCOs,
support their growth...You don't get
anywhere by just saying ACCOs don't
have current capacity or we don't have
enough ACCQOs"24?

Finding

24. The Children and Young People (Safety) Act 2017 provides
for the delegation of powers. None of these powers have ever
been delegated to an Aboriginal person, an Aboriginal entity
or an Aboriginal Community Controlled Organisation.
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Participation

The Participation element
aims to ensure that
Aboriginal and Torres Strait
Islander children, parents
and family members
participate in all child
protection decisions
affecting them, including
intervention, placement and
care, judicial decisions and
the design and delivery of
child and family services.?*3

The participation of Aboriginal children

and their families and communities in a
culturally safe, formal and independent
process of Aboriginal Family-Led Decision
Making ensures that the right of Aboriginal
people to self-determination, and the rights
of the child to be heard and be connected to
culture, can be fully implemented.

Active Efforts at participation requires early
participation by family, cormmunity and the
child to provide an opportunity for parents
to access early intervention supports and
for safety plans to be developed by family,
community and Aboriginal Community
Controlled service providers. These then can
divert the child from a statutory response.
Ongoing participation in decisions about
removal ensures that children remain

connected to family, community and culture.

The participation of Aboriginal peoples in
decision-making is fundamental to realising
their human rights as recognised under the
United Nations Convention on the Rights of
the Child, and United Nations Declaration on
the Rights of Indigenous Peoples,?*4 with the
right to participate primarily stemming from
the right to self-determination.

The Bringing Them Home report
emphasises the importance of Aboriginal
self-determination as going beyond
participation and consultation in decision-
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making processes.?* Increased participation
of Aboriginal people in decision-making will
enable the development of government
policies that recognise Aboriginal self-
determination, including recognition of all
cultural rights of Aboriginal children and
young people removed from their family,
community, and Country.4¢

Aboriginal Family-Led
Decision Making

Family-led or family-group decision-making
refers to a continuum of participatory
processes used alongside statutory child
protection practice to enable family
participation in decision-making with
children and young people.?*” There

are three aspects which determine the
continuum; the level of independence

of the process from child protection
practices (from not independent at all to
fully independent), the level of structure

or formality to the family decision-making
process (from informal and unstructured to
formal and structured processes), and who
is invited to participate in the conference
(from biological parents to extended family
members and support networks).248

The conceptualisation of Aboriginal Family
Led Decision-Making can extend far beyond
biological parents to include extended
family, people with cultural kin relationships,
people related by marriage, and members
of the same language and/or skin group.24®
Decision-making for Aboriginal children

in the child protection service system

needs to be done in a way that is culturally
appropriate and governed, and which
recognises Aboriginal concepts of family.2*°

Aboriginal Family Led Decision-Making is

a rights-based process which prioritises

the voices and perspectives of family
members in decision-making, enabling
cultural worldviews and values to be centred
and which assume that with adequate
information, families can make informed
decisions.?' Aboriginal family led decision
making should be the basis for decision-



making in relation to infants for whom

child protection concerns have been raised,
and that “under no circumstances should
any plans be made with hospital staff to

be removed from families’ care without
discussion and preventive plans being made
with the parents and families” 252

In their submission to the Inquiry, the
Department acknowledged the importance
of Aboriginal Family Led Decision-Making:

We know that Aboriginal people and
families will enjoy far better outcomes
when Aboriginal people lead decision-
making for Aboriginal children, when
Aboriginal leaders design child protection
legislative, policy and practice settings,
and when Aboriginal Community
Controlled Organisations lead the design
and provision of services for Aboriginal
children and families.?3

The leading policy that guides the
Department's practitioners on the
participation of Aboriginal families is the
Family Led Decision-Making for Aboriginal
Families Framework. The policy states its
purpose is to “outline the DCP strategies

to enable Aboriginal Family Led Decision-
Making across all levels of child protection
interventions and decisions” and purports
that Aboriginal Family Led Decision-Making
is a broad approach to identify opportunities
in everyday practice for children and their
families to a part of significant decision-
making.254

The structures identified within the policy
describe three levels on the “family led
decision-making continuum”: informal,
semi-formal and formal. Informal is
described as unstructured and can be
utilised during discussions for information
sharing and seeking views. Semi-formal is
described as structured and is appropriate
for meetings, interviews and consultations.
The formal level is described as highly
structured and is most appropriate in
facilitated family meetings and conferences.
The guidance on Aboriginal Family Led
Decision-Making enables caseworkers to
deploy “informal” Aboriginal Family Led

Decision-Making across the spectrum of
practice, which at best is participatory case
planning and at worst is standard casework
but is not Aboriginal Family Led Decision-
Making.

The Department’s policy conflates
participation in decision-making with
Aboriginal Family Led Decision-Making.
While informal modes of family participation
in decision-making are important, best
practice encompasses the more formal
Aboriginal Family Led Decision-Making
models.2%

The Department’s policy outlines a
number of key principles required to
facilitate Aboriginal Family Led Decision-
Making, despite this, the Inquiry heard
from the Aboriginal community that
families were being given insufficient
opportunities to participate in decision-
making and that decisions were regularly
being made about children and families
without their involvement. Aboriginal
community members said that Family
Group Conferences were rarely offered,
and questioned whether they were always
considered or valued by the Department.

“We must have family-led decision
making at beginning and through
involvement”.

— Western Metro Aboriginal Community
forum

“DCP only involve Aboriginal families
when there’s an issue... they should have
listened in first place. If DCP don't start
listening, the matriarchs won't be there”.
— Southern Metro Aboriginal Community
forum

“Family invited to meetings but no
transparency, always only half the story”.
— Port Lincoln Aboriginal Community
forum
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The absence of Aboriginal voice across

the child protection and broader family
support system was a consistent theme to
emerge for the community and stakeholder
engagement. Community felt that children
and families were given insufficient
opportunity to participate in decision-
making and that decisions were routinely
being made about children and families
without their involvement. Community
argued that the child protection service
system did not value or prioritise family-led
decision-making which, when coupled with
the system’s limitations in properly scoping
family and Eurocentric notions of family
structure, meant that families were not able
to influence significant decisions.

“Let the community take control — it takes
a community to raise a child”
— Murray Bridge Community Forum

Community discussed that the local
Aboriginal community was generally not
given the opportunity to inform decision-
making on individual case matters, arguing
that the system placed too much focus on
parents being the sole decision makers,
which in some cases could result in poorer
outcomes for the child, as the emphasis
becomes adult focused not child focused.

“Sometimes family don'’t speak up, we
need family to speak up”.

— Ernabella Aboriginal community
member

“I didn’t know whether any of the other
family had been consulted about kids
coming to me...I queried why they might
be contacting me, knowing that there
were g lot of other family members”.

— Victor Harbor Aboriginal Community
forum

Finding

25. The Department for Child Protection’s policy for Aboriginal
Family Led Decision Making is inadequate and does not
sufficiently uphold the principle of Family Led Decision
Making. In practice, Aboriginal families are routinely excluded
from significant decision-making about their children.

Recommendation

Controlled Organisations.

19. The Department for Child Protection’s current policy for
Aboriginal Family Led Decision Making must be replaced
by a new policy that must be developed in partnership
with Aboriginal communities and Aboriginal Community
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Family Group
Conferencing

Expert academic evidence suggests

that processes such as Aboriginal Family
Led Decision-Making through Family
Group Conferencing, when embedded in
legislation and independently facilitated,
can successfully formalise participation

of children, young people, families and
communities in major decisions that affect
them and can lead to empowerment,
safety and collective responsibility.?*¢ Many
recent royal commissions and inquiries
across Australia have repeatedly called

for Family Group Conferencing, despite
this, family decision-making processes are
not mandated, referrals are inconsistent,
and Family Group Conferences have been
“inconsistently applied, under-funded,
under-utilised, not implemented as agreed
or used too late in the decision-making
process, limiting potential impact on
demands on the child protection system” 257

The Act sets out that the purpose of Family
Group Conferencing is to provide an
opportunity for a child or young person and
their family:

a. To make informed decisions as to the
arrangements for the care of the child
or young person; and

b. To make voluntary arrangements for
the care of the child or young person;
and

c. Toreview those arrangements from
time to time.?%®

The Act provides that the Chief Executive
or the Court may convene a Family Group

Conference if deemed appropriate in all the

circumstances.?®® The current legislation
does not compel the statutory body to
ensure that Family Group Conferences are
convened in every matter and does not

indicate at what stage(s) of the decision-
making process Family Group Conferencing

should occur. The participation of extended
family and kin who have knowledge and

insight should occur as early as possible in

child protection interventions.

The facilitation of Family Group

Conferencing requires the exercise
of the Chief Executive's powers and

therefore requires an intake into the

statutory child protection system. In their
evidence, the Department of Human
Services acknowledged that Family
Group Conferencing is the lynchpin of
early intervention but as there are no
statutory requirements that apply to the
early intervention Pathways and services,

they are unable to access Family Group

Conferencing.?6°
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Finding

26. The current legislation places the responsibility of convening
a Family Group Conference with the Chief Executive of the
Department for Child Protection. This limits the access of
children and families to opportunities for family led decision-
making in South Australia. Family Group Conferencing
requires independent facilitation to uphold the fidelity of
the program in a culturally appropriate manner.

Recommendation

20. As a matter of urgency, it must be mandated that a
referral to a Family Group Conference be made before the
Department for Child Protection can apply to the Court for
any guardianship orders for Aboriginal children.

Family Group Conferencing is internationally
recognised as the emerging practice to
prevent child removals.2®' The Department’s
Manual of Practice states that practitioners
should first assess the suitability of a referral
for Family Group Conferencing based on a
number of factors, including: what phase

of the child protection process the matter

is in, previous child protection history and
protection orders, consultation with a
Principal Aboriginal Consultant and any
outcomes of family and kinship scoping.?6?
This approach highjacks the intent of Family
Group Conferencing by the Department
determining whether the family is worthy
enough to participate in family led decision-
making.
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The Inquiry’'s case file review revealed that
whilst a Family Group Conference was
considered in every case, the evidence on
file was generally located in court reports
or case plans, as a tick-box with limited
evidence on rationale. There was sometimes
reference to consideration of Family Group
Conference in case consultations. Common
reasons for non-referral to Family Group
Conferencing included the parents' lack
of engagement, the unpredictability of a
parent's partner, a determination without
explanation that it was not in the child's
best interests, parents being incarcerated
and prisoners not being permitted to
attend conferences, the family not being
in agreement with the case direction, and
Family Group Conferencing not being
considered appropriate and the only way
to secure safety was through obtaining a
Guardianship Order.



Other frequently recorded reasons for the
Department not referring were ‘there were
no family or there were no safe family’. This
was the case even in instances where it

was clear there were family members that
could be involved, including instances where
family members were providing kinship care
for the child, such as case file 17. Without
convening a Family Group Conference, the
Department's practitioners would not know
if there were family or safe family available to
the child. This is a commmon child protection
error, where practitioners do not know

the wider family networks and make false
assumptions about family’s capability and
capacity.?®® There were several examples

in the case files where the Department
reported that they would seek the views

of the parents in considering a referral for

a Family Group Conference, but in each of
these cases there was no recorded evidence
that the parents’ views were sought.

Referrals for Family Group Conferencing
were made in 17 of the 30 case files
reviewed, with 11 being convened. There was
an average of 134 days between the initial
involvement with the Department and a
referral being made for a Family Group
Conference. Out of 17 referrals made, two
cases were referred in less than four weeks
from the initial involvement, two cases were
referred between four to eight weeks, four
cases were referred between eight to 12
weeks, and nine cases were referred more
than 12 weeks after the involvement with the
family commenced.

Of the 11 case files where Family Group
Conferencing occurred, one case had

only the mother present and no other
family members; three cases had only

two family members, with two of those
being the mother and the adolescent child
only; one case had three family members
participating; two cases had four family
members; one case had six family members;

one case had seven participants and one
case had eight family members participating
in the Family Group Conference. The
remaining case had no record of who
participated, with the only reference to the
conference being in a subsequent court
report noting that it occurred.

The Inquiry sought disaggregated data

on Family Group Conferencing from the
Department and the service providers

for Family Group Conferencing in South
Australia: Aboriginal Family Support Services
and Relationships Australia South Australia.
In the 2022-2023 financial year, Aboriginal
Family Support Services received a total of
83 referrals and convened 47. Aboriginal
Family Support Services reported that 19
referrals were withdrawn by the Department
prior to the Family Group Conference being
convened. Relationships Australia South
Australia received a total of 291 referrals,

of which 131 related to Aboriginal or Torres
Strait Islander children and families for

the same financial year; of the 131 referrals
received, a total of 56 were held and 55
successfully reached valid agreements.
Both Aboriginal Family Support Services
and Relationships Australia South Australia
provided rationales for the referrals that
were withdrawn or declined with the most
common rationale being a change in the
Department'’s case direction. Other reasons
included: the Department were unable to
locate family, there was an escalating risk,
the family were in Sorry Business, or the
family resided interstate.

The Courts Administration Authority is

also funded to convene Family Group
Conferences. The Department reported to
the Inquiry that the Courts Administration
Authority held 10 Family Group Conferences
for Aboriginal children and families in 2022-
2023 financial year.
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The Inquiry reviewed a large number of
submissions that drew attention to the lack
of involvement of family and community

in decision making in practice, with eight
submissions highlighting that there was
not enough involvement of family and
community and seven providing examples
of family members being excluded or where
there was no family involvement at all in the
process.?%* |t was noted that participation
does not always include significant extended
and cultural family members.?%> There

was a strong focus in submissions on the
timing of Family Group Conferencing, with a
consistent view that this should occur at an
early stage in the family’s involvement with
services. 266

“..the legislation governing Family

Group Conferencing... is not directive
enough and continues to rest too much
decision-making power directly with DCP
individual workers and offices with no
outside accountability”.?67

The best practice of Active Efforts at
participation occurs within the prevention
context. In South Australia, Family Group
Conferencing is not available to the
Department of Human Services unless
there is an intake to the Department for
Child Protection and a referral for Family
Group Conferencing and Tier 1 Intensive
Family Support Services. Despite the
Department of Human Services echoing
support for the Principle’s elements of
partnership and participation, they do not
have specific polices that implement these
principles, let alone to the standard of active
efforts.?%® Without mandatory Family Group
Conferencing, the family is dependent on
the Department for Child Protection to
make a discretionary decision to refer to a
Family Group Conference.

In the Alexander Review, the importance
of Family Group Conferencing was noted,
and it was observed that the Department’s
Senior Executive Group should consider:

Commissioner for Aboriginal Children and Young People

“Opportunities to rely on the current
review of the legislation to make
mandatory the use of Family Group
Conferences for all families where
Aboriginal children have been assessed
as unsafe. Importantly, this would mean
that no Aboriginal children can be
presented before for the Youth Court
seeking assumption of care orders in the
absence of a Family Group Conference
having taken place”.?%°

The Inquiry heard evidence from Paul
Nixon, an Independent Social Worker who
was commissioned by SA Government

to undertake research on the practice of
Family Group Conferencing in SA.27° Mr
Nixon's report found that the standard

of Family Group Conferencing in South
Australia is very high, and the outcomes

are positive for families who are given the
opportunity to participate.?” Sarah Decrea
from Relationships Australia South Australia
provided evidence to the Inquiry that in

the two years that Relationships Australia
South Australia have been providing Family
Group Conferencing, 95% of the families
have reached agreement, 94% of the
children remained safe within the family,
and 90% expressed satisfaction with the
outcome.?”2 Ms Decrea also noted that there
is no discernible difference between the
outcomes for Aboriginal and non-Aboriginal
families.?™®

The involvement of an independent
organisation such as Relationships Australia
South Australia conducting Family Group
Conferencing and doing so using a culturally
safe and appropriate model, addresses

the power imbalance that exists between
vulnerable families and the Department.

“We create change when families have
some power... and feel like they have
control..they are more likely to follow
through and change because they've got
control”?"4



Mr Nixon provided further evidence to the
Inquiry regarding international successes,
particularly in New Zealand, where the
Courts will not accept applications for
Guardianship orders unless there has been
a referral to Family Group Conferencing, as
it is considered a cultural right of children.?”s
Mr Nixon informed the Inquiry that New
Zealand undertakes approximately 10,000
Family Group Conferences per year,?”®
compared to South Australia where referrals
to Family Group Conferencing is ad hoc and
inconsistent.

“The legislation seems preoccupied
with a single agency accountability...
often using separation as the method
of protection, removal and separation
of children from their families and their
culture. When actually... there are many
ways of keeping children safe in their
family and culture”?"”

A strength of Family Group Conferencing for
Aboriginal families is the extensive work that
occurs to bring in extended family members,
in ways which are culturally congruent

with the concept of kin, including family
members who may have been estranged
from the children and young people or each

Recommendation

other for some time.?”® However, during
engagement for the Inquiry, the Aboriginal
community identified that when Family
Group Conferencing was offered, they were
not occurring early enough in the process

to have any meaningful impact, as decisions
had already been made by social workers
prior to them taking place. Aboriginal
community members also expressed deep
concern that when conferences were
offered, too much reliance was placed on
parents identifying and nominating family
participants, which could result in significant
family and/or community being excluded
from the conference for reasons such as
shame or family conflict, impacting on
decision-making and outcomes for the child.

It is positive that the Government has
committed an additional $13.4million of
funding into Family Group Conferencing
services. Whilst a significant proportion
of that funding has been allocated to a
non-Aboriginal organisation, the program
offered to Aboriginal families, Ngartuitya,
is Aboriginal led, culturally safe and
appropriate.?” Funding has also been
allocated to the Aboriginal Family Support
Service.

21. The Children and Young People (Safety) Act 2017 be amended
to mandate that if the Chief Executive of the Department For
Child Protection, the Court or a state authority suspects that an
Aboriginal child or young person is at risk or there are concerns
for their wellbeing, then the Chief Executive of the Department
for Child Protection, the Court or the state authority must
make a referral for a Family Group Conference at the earliest
possible opportunity; and it is to be facilitated by an external,
independent, Aboriginal-led program prior to any significant
decisions being made about the child.
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The voice of children
and young people

The United Nations Convention on the
Rights of the Child recognises children as
active rights holders; as subjects of rights
rather than objects of protection, stating
that children have the right to freely express
their views on all matters affecting them,28°
with due weight given to their age and
maturity.?® The United Nations Convention
on the Rights of the Child involves
upholding children's rights in policies, laws,
administrative decisions, and programs,??
and outlines the right of children to be
heard in any judicial or administrative
proceedings that affect them, whether
directly or through a representative or
appropriate body.?8* This also aligns with the
United Nations Declaration on the Rights
on Indigenous People which recognises the
rights of Indigenous people “to participate
in decision-making in matters which would
affect their rights”.284

Despite the significance of the decisions
made in child protection practice, children
and young people continue to be excluded
from decision-making processes that
concern them.?® The literature suggests
that children's rights to participation are
not being fully fulfilled, with children’'s
participation being regarded as
discretionary, their views marginalised,
and the elements required to achieve
meaningful participation in decision-
making often neglected.?®® The literature
also suggests that most children are not
informed about their entry into foster care,
and many report that they have not had
opportunities to express their views and
desires for their own lives in this regard.?®?

Children and young people's participation
in decision-making should not be tokenistic
and should involve a broad range of active
engagement strategies beyond mere
consultation.?®® |t should be an ongoing
process that involves systematic inclusion

in determining how goals and policies are
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set, programs are operated, and resources
are allocated.?®® This necessarily requires a
shift in power-dynamics, includes sharing
information and engaging in reciprocal and
ongoing dialogue.?°

The power imbalance between children and
child protection service systems can affect
children's participation in decision making.?
It is essential to recognise that cultural and
class differences can also influence how
children ‘frame’ their experiences.??? For
Aboriginal children and young people, social
factors can influence how their participation
is interpreted, and their cultural paradigms
must be taken into account to represent
their best interests meaningfully.?

Currently, the Act requires the Department’s
workers to actively seek the views of children
and young and have their views considered
and given weight generally in the operation
of the Act and at other points including,

but not limited to, in the process of a Family
Group Conference, the right to independent
legal representation and during annual
reviews.?** The Department’'s Manual of
Practice guides practitioners that children
are often able to express themselves from

a young age if appropriate support is
provided.?®> However, evidence before the
Inquiry indicates that the views of children
and young people are often going unheard.

Throughout engagement with the
Aboriginal community, concerns were

raised that children were not consistently
being given opportunities to participate in
decisions that impacted them. Engagement
with Aboriginal children and young people
in Out-Of-Home Care indicated mixed
experiences with some young people feeling
as though they had a role in decision-
making and others feeling they had no say
at all.

“You have to be an issue to get
something done in resi care. If you want
to speak to your social worker, you smash
a window and they’re there in 5 minutes.
You learn that negative behaviour is the
only way that gets you heard”.

— CREATE Aboriginal youth forum



“Children have no voice in DCP, only
when they are screaming, they have a
voice. DCP don’t want the children to
have a voice”.

— Ceduna Aboriginal Community forum

“Children don’t seem to have a voice,
besides crying for their families, surely
that can be interpreted: the cultural
connection needs to be maintained”.

— Murray Bridge Aboriginal Community
forum

Submissions to the Inquiry identified that
the views of children and young people
were often being insufficiently represented
or they were excluded from decision-

making processes and that improvements

were needed to ensure children and young

people’s views were better represented.2%®

“When | was in care, | wanted to see my
siblings, but this was denied”.
— Aboriginal young person

Finding

care.

27. Aboriginal children and young people coming into contact
with the child protection service system are not adequately
involved or empowered to participate in decisions about their

The South Australian Guardian for Children
and Young People, Shona Reid, informed the
Inquiry that she is hearing that children feel
they are not being heard or they are ignored
in case planning decisions being made
about them, and that children want agency
with respect to the big and small decisions
that impact on them.?®” Children also want
to be involved in the Annual Review process
and want their views to be given sufficient
weight.?®® The Guardian provided data from
the audit of 383 Annual Reviews for the
2021-2022 financial year, on the attendance
and participation of Aboriginal children and
young people at Annual Reviews. This data
indicated that of the total number of Annual

Reviews audited, 33% involved attendance by

an Aboriginal young person and of that, 26%
of cases were assessed to have had ‘strong
or very strong’ voices of the young person.?*®

In his oral evidence, Associate Professor
Paul Gray stated that hearing and heeding
the views of children and young people
requires more consideration within the
child protection service system 3% Value
needs to be given to the views expressed
by children, and not only when those views
align with the decision-makers, particularly
where children express their wish to return
to family. There also needs to be careful
consideration given to how a child develops
their views of culture and how best to
support that development.3®
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The Inquiry’s Preliminary Report
recommended the appointment of a
cultural support person or child advocate
for each Aboriginal child, nominated by the
local Recognised Aboriginal and Torres Strait
Islander Organisation, which would ensure
that the child is supported to have their
voice heard, the child is aware of their rights
to be heard and to take actions to challenge
decisions made about them, building their
agency in decision making. It will ensure

Recommendations

cultural safety and an enduring connection
to family and community by opening a
pathway for the child to pursue meaningful
participation in Annual Reviews, case
planning, contact decisions and placement
decisions. These are all occasions during
engagement with the child protection
service system where the child has a right
to be heard but they are often overlooked or
reluctant to participate.3°?

22. The following sections of the Children and Young People
(Safety) Act 2017 be amended to mirror the requirement of
the Court and the South Australian Civil and Administrative
Tribunal to provide reasonable opportunity for children and
young people to personally present their views unless they are
not capable of doing so:

a. Section 85: Annual reviews
b. Section 157: Internal reviews

c. Section 95: Review by Contact Arrangements Review Panel

23. That the legislated functions of Recognised Aboriginal and
Torres Strait Islander Organisations be expanded within the
Children and Young People (Safety) Act 2017, in line with
Recommendation 18, to include appointment of an Aboriginal
cultural support person or child advocate to ensure the
participation of children and young people in all significant
decisions and to advocate on their behalf generally and where
the Act provides they have right to be heard or to have a
decision reviewed.
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Placement

The intention of the
Placement element of

the Principle is to enable
children who cannot
reside with their parents to
remain connected to their
family, and immersed in
their culture, language and
land through placement
with their community.3%3

The United Nations Conventions on the
Right of the Child underpins and upholds
the intent of the Placement element. United
Nations Conventions on the Right of the
Child recognises a child's right to be cared
for by people who respect their culture and
language, when they are unable to be cared
for by their parents; it also recognises the
inherent right of Aboriginal children to enjoy
their culture, language and customs.304

The placement element endorses a
hierarchical model for placement of
Aboriginal children to be prioritised as
follows:305

with Aboriginal and Torres Strait Islander
relatives or extended family members, or
other relatives and family members; or

with Aboriginal and Torres Strait Islander
members of the child's community; or

with Aboriginal and Torres Strait Islander
family-based carers.

The Act outlines the legislated placement
hierarchy for Aboriginal children and young
people in care in South Australia as follows:3°¢

A member of the child or young person’s
family;

A member of the child or young person’s
community who has a relationship of
responsibility for the child or young
person;

A member of the child or young person’s
community;

A person of Aboriginal or Torres Strait
Islander cultural background (as the case
requires), (determined in accordance
with Aboriginal or Torres Strait Islander
traditional practice or custom);

If an Aboriginal or Torres Strait Islander
child or young person is unable to be
placed with a person referred to in
paragraph (a), oritis not in the best
interests of the child or young person to
do so, the child or young person should
be given the opportunity for continuing
contact with their family, community or
communities and culture (determined
in accordance with Aboriginal or Torres
Strait Islander traditional practice or
custom);

If the above preferred options are not
available, as a last resort the child may be
placed with:

non-Indigenous carer or in a residential
setting.

If the child is not placed according to the
highest priority, the placement must be
within close geographic proximity to the
child’s family.

The priority is to place the child with a family
member, someone in the child’'s community
who has a relationship of responsibility

for the child, followed by a member of the
child’s community and finally, a person of
Aboriginal or Torres Strait Islander cultural
background. However, the Act does not
specify placement with an Aboriginal person
until the fourth level of the hierarchy, which
is “significantly out of step with the best
practice hierarchy and legislation in other
jurisdictions” 307

In South Australia, the proportions of
Aboriginal children and young people
reported as being placed in compliance
with the Principle’s placement hierarchy
(i.e,, in a relative or kin placement or with an
Aboriginal foster carer) has decreased over
time (from 66.8% on June 30 2013 to 60.7%
on June 30 2023).3%8 Nationally, a similar
decrease has been observed, from 67.2% on
June 30 2013 to 63.2% on June 30 202330
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Finding family

Implementing the placement element of
the Principle requires a comprehensive
approach across legislation, policy, programs,
processes, and practice. The family and
those with cultural authority for a child
should be the primary source of information
for determining their care placement.3™® To
achieve this, the best practice approach

is to ensure that Aboriginal family led
decision-making has occurred involving the
child’s Aboriginal family and community
connections, before a placement decision is
made.3"

For Aboriginal children, kinship care with
Aboriginal relatives and kin provides
connection to culture, community, language
and cultural identity, essential for resilience
and social and emotional wellbeing and in
disrupting cycles of cultural dislocation and
destruction.3? Aboriginal kinship care has
also been demonstrated to provide children
with the same, if not better, emotional,
social, cognitive and developmental
outcomes as foster care and non-Aboriginal
kinship care.3®

The Inquiry heard that there is an issue with
the definition of ‘kinship’; the Department
determines that placements are deemed
compliant with the Principle when the
carers are non-Aboriginal or are not
recognised according to Aboriginal culture
and kinship rules. Chief Executive for the
Department confirmed in affidavit evidence
that when a child is “placed with family and
the placement is supported by Aboriginal
Family Support Services, then it counted

as Kinship"3"“ The counting rules of kinship
do not reflect the definition of family in the
Act which states “any person related to the
child or young person in accordance with
Aboriginal or Torres Strait Islander traditional
practice or custom”3 Current practice is a
violation of the Principle and is unethical.
SNAICC have expressed that placements
that create a degree of separation from
Aboriginal family and culture cannot rightly
be deemed as compliant with the intent of
the Placement principle.3®

Finding

rules of kinship.

28. The Department for Child Protection is inappropriately
applying a broader definition of ‘kinship’ to kinship care. For
Aboriginal children this does not guarantee an Aboriginal
kinship placement in accordance with Aboriginal customary

Commissioner for Aboriginal Children and Young People



Implementation and adherence to the
placement element presents two major
challenges: the apparent scarcity of
Aboriginal carers and the inconsistent
knowledge and skills among practitioners.
These issues both impact and are impacted
by family scoping. The lack of Aboriginal
carers can be attributed to various factors,
including a shortage of effective ways to
identify family relationships and evaluate
potential carers.3” Meanwhile, the lack of
worker familiarity with Aboriginal kinship
systems and relationships can result in
workers not knowing how to identify a
child’s full range of family and kinship ties.®

Poor family scoping practices result in a

lack of knowledge about a child’s family

and kinship connections and may be driven
by uninformed assumptions, differing

value systems, systemic racism, or a crisis-
driven approach.3® This often leads to
placement with non-Aboriginal carers and/or
residential care. Additionally, past adversarial
engagement with the Department and
ongoing scrutiny or care concerns may
deter some family members from wanting
involvement with the Department.32° This
highlights the need for improved family
scoping practices that are informed,
culturally sensitive, and consider the
perspectives and experiences of Aboriginal
children and young people and their
families.

The Nyland Report highlighted that in
making decisions for Aboriginal children and
young people, Families SA (the then child
protection agency) relied on speaking to
family members to identify a suitable kinship
carer, without a full understanding of family
and community dynamics.3? The Alexander
Review acknowledged that properly
retrieving information about a child'’s

family background is a complex and time-
consuming process that requires access to
genealogical records and recommended
that a dedicated Family Scoping Unit be
established 3%

A 2018 baseline analysis of the best practice
implementation of the Principle in South
Australia identified both a commitment by
the South Australian Government, following
the Nyland Royal Commission, for improved
early identification of appropriate carers for
Aboriginal children and young people and
the establishment of a Family Scoping Unit
with the main goal of identification of family
members as safe care options.3%

Despite these commitments, the Inquiry
heard that there are ongoing problems
with family scoping in South Australia.

In practice it is either happening too late

or without the input from the Aboriginal
family or community. Staff of the
Department informed the Inquiry that the
current mechanisms for family scoping

are inadequate, resulting in family not
being identified, and therefore not being
involved in the decision-making about a
child. Contemporary practices in relation to
family scoping are largely limited to internal
consultation with Principal Aboriginal
Consultants and the internal family scoping
program.324

While Aboriginal family and community,
who are the knowledge holders and
authority for their children and young
people, are best placed to identify family
and kinship placements, the role of finding
family is currently embedded in the
Department as an Aboriginal-led program
called Taikurtirna Warri-apinthi, previously
known as the Family Scoping Team; the
program was developed by the Aboriginal
Practice Directorate.

Taikurtirna Warri-apinthi program was
piloted across six metropolitan offices.3?5
Alongside family scoping, sits a Thinking
Circle that aims to act as an Aboriginal
governance mechanism, embedding
“cultural legitimacy into practice by
empowering Aboriginal employees’ voices,
skills and cultural knowledge”3?¢ The cultural
oversight, accountability and responsibility
belongs in the Aboriginal community, not
within the statutory system. The policy
does not centre the Aboriginal family and
community’s voice.
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Aboriginal children and young people
eligible for referrals to Taikurtirna Warri-
apinthi must be on orders not exceeding 12
months and have no appropriate placement
within the placement hierarchy identified.3?”
In affidavit evidence, the Chief Executive for
the Department stated that mapping for
placement is key to the implementation of
the Principle3?® This is incorrect; the key to
proper implementation of the Principle is

to ensure that family scoping for Aboriginal
children occurs with the child’s family and
community at the earliest opportunity
before they are placed on orders.

The Inquiry sought further information

from the Department about the evaluation
and success of Taikurtirna Warri-apinthi

that underpinned the decision to expand
the program to all metropolitan offices in
October 2023. The Department told the
Inquiry that the program received a total of
116 referrals between June 2022 and October
2023, prior to the roll out of the program

to all metropolitan offices.3?® The program

Finding

29. Family scoping to identify placements for Aboriginal children
is wrongfully in the control of the Department for Child
Protection. Finding family is the responsibility of the Aboriginal
community. Government is not the knowledge base for
Aboriginal families, genealogy and kinship systems, nor
connected through engagement or relationships of trust to be

able to fulfil this role.

has since received 41 referrals between
October 2023 and February 2024.3%° Of the
157 total referrals received, which relate to
174 Aboriginal children and young people,
23 referrals for 42 Aboriginal children

and young people resulted in Aboriginal
kinship placements. This represents 24.1%
of Aboriginal children and young people
referred.

The decision to expand the Taikurtirna
Warri-apinthi program off such a small
success rate, as opposed to appropriately
funding and resourcing the Aboriginal
community to fulfil this function, is further
evidence of the Department’s drive to
control decision-making for Aboriginal
children.

Commissioner for Aboriginal Children and Young People



The Independent Inquiry into Foster and
Kinship Care (the Foster Care Inquiry)
reported that, though the Department
indicate that they are guided to apply the
placement principle, submissions to the
Foster Care Inquiry from Aboriginal carers
indicated that: “[DCP] case workers are
placing children in foster care because it
is easier than family scoping for Aboriginal
kinship care and, when family scoping is
conducted, it is not done properly. [They]
also reported receiving threats from the
Department, telling them if they don't
accept the child, they will go to residential
care” 3

Submissions to the Foster Care Inquiry
received from foster carers reported

no family scoping being performed,

and, where family scoping had been
done, one submission reported that the
Department took six years to confirm

the child’'s Aboriginal identity, family and
community. The Foster Care Inquiry also
heard submissions from foster carers that
the Department’s family scoping unit was
understaffed and, when family scoping was
done, it was often not done thoroughly or
accurately.332

The placement of Aboriginal children in
non-Aboriginal placements was one of the
key themes during Aboriginal community
engagement for this Inquiry. The Aboriginal
community was deeply concerned about
the inadequate scoping of family and
community placement options, leading

to Aboriginal children and young people
being placed with non-Aboriginal carers.
Aboriginal community members indicated
that once a child had been placed in a care
arrangement, little effort was made to scope
for other placement options, with the child’s
perceived attachment to their carer cited as
a key factor. The Aboriginal community were
strong in their messaging about the lack

of invitation and involvement in decision-
making for placements.

“DCP are not doing much to see who
the children’s mob is. DCP saying can't
find out where they are from, but it can
be clear to me as Aboriginal community
member”.

— Western Metro Aboriginal Community
Forum

“If DCP say there aren’t extended family,
they are lying because there is! We need
DCP to look at family through our lens,
not through a white perspective”.

— Murray Bridge Aboriginal Community
forum

“No effort to look for family carers when
there are options. This needs to be the
highest priority for DCP”.

— Port Lincoln Aboriginal Community
forum

“Where is the work for the finding and
bringing together of family?”

— Port Augusta Aboriginal Community
Forum

Thirteen community and agency
submissions highlighted the inadequacy of
family scoping®®® and the lack of timeliness
of this occurring, noting a preference that
this occurs as early as possible and parallel to
the investigation and assessment process.3*
Several submissions drew attention to the
non-compliance or inconsistency in the
application of the placement hierarchy and
the child’s right to a voice and participation
in decision making.

In the Inquiry’s review of case files, 11 of

the 30 cases included a referral to the
Department’s Aboriginal Family Scoping
Team or the Aboriginal Family Finding

and Mapping team. The Aboriginal Family
Scoping Team was unable to accept the
referral in four cases due to not accepting
referrals at that time or having no capacity to
allocate the case. In two cases the Aboriginal
Family Scoping Team advised that they
were unable to assist in family scoping due
to insufficient information being provided.
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In cases where a referral to Aboriginal Family
Scoping Team was made, that referral
occurred on average 37.6 days following the
removal of the child, with the time of the
referral ranging from 5 days prior to removal
to 126 days after.

Of the 30 case file reviews, the placements
as of March 2023 indicated that:

Eight children had been reunified with
either a parent or family member (with
four of those being Aboriginal parents or
family members).

1 children were in kinship placements, of
which seven were Aboriginal kin.

Eight children were in foster care, of
which only one was an Aboriginal carer.

Two children were in residential care, of
which one was managed by Aboriginal
Family Support Services; and

One child had self-placed with a third
party.

Thirteen of the 30 children were residing
with Aboriginal family or carers. While there
appears to be improvement in the rates of
children being placed with Aboriginal carers
or kin, the rates are still not considered
satisfactory to the true intent of the
Placement Principle.

“If you keep removing children, you're
going to keep dealing with the collateral
damage for generations to come....”

— Dr Tracy Westerman 335

Each Aboriginal and Torres Strait
Islander child has the right to be
brought up within their own family and
community.33

Finding

are subsequently identified.

30. Current efforts to locate Aboriginal family when placing
Aboriginal children are often inadequate and do not occur in a
timely manner, resulting in the placement of Aboriginal children
with non-Aboriginal carers. The misplaced use of Eurocentric
attachment theory results in Aboriginal children remaining in
non-Aboriginal foster placements, even when Aboriginal family

Recommendation

24. That the legislated functions of Recognised Aboriginal and Torres
Strait Islander Organisations be expanded within the Children
and Young People (Safety) Act 2017, in line with Recommendation
18, to include family scoping for identification of family and
community placement options for Aboriginal children.

Commissioner for Aboriginal Children and Young People



Placements of
Aboriginal children

in consultation with
Recognised Aboriginal
and Torres Strait
Islander Organisations

Prior to the repeal of the 1993 Child
Protection Act, the legislation stated that “no
decision or order may be made under this
Act as to where or with whom an Aboriginal
or Torres Strait Islander child will reside
unless consultation has first been had with a
recognised Aboriginal organisation”.3%7

The current Act now requires that “before
placing an Aboriginal or Torres Strait Islander
child or young person, the Chief Executive
or the Court (as the case requires) must,
where reasonably practicable, consult

with, and have regard to any submissions
of, a recognised Aboriginal or Torres Strait
Islander organisation”3*® The inclusion of
the wording ‘where reasonably practicable’
has significantly changed the practice

of consultation and has weakened the
requirement for the Department to consult
with the Recognised Aboriginal and Torres
Strait Islander Organisation prior to any
decisions being made about the placement
of Aboriginal children.33®

The Department’s leading policy to guide
placement are the Manual of Practice and
the Aboriginal and Torres Strait Islander
Child Placement Principle Practice

Paper which reiterates the legislative
requirement.34° The Department’s

policy states that “consultation with a
Principal Aboriginal Consultant and with
the recognised Aboriginal organisation,
Aboriginal Family Support Services is best
practice and should occur prior to any
placement decisions” 34

In practice, the process of undertaking

the consultation involves the Department
completing a proforma template, providing
details of the child and their family including
reasons for removal and what efforts have
been made to place the child within the
placement hierarchy. The Department
provides this to the Recognised Aboriginal
and Torres Strait Islander Organisation

who, using a similar proforma template,
respond within 48 hours of receiving the
documents. The Recognised Aboriginal and
Torres Strait Islander Organisation response
outlines whether they consider the Principle
hierarchy has been adhered to and provides
practice and case guidance to assist the
Departments’ practitioner in finding a more
suitable placement, as well as appropriate
referrals for both the child and their family.
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Finding

3l. The Department for Child Protection is non-compliant with
the legislative requirement to consult with the Recognised
Aboriginal and Torres Strait Islander Organisation prior to the
placement of Aboriginal children and young people, and is
failing to act on recommendations made by the organisation.

Recommendation

25. Reinstate the Aboriginal Family Care Program and amend the
Children and Young People (Safety) Act 2017 to set out the
functions of an Aboriginal Family Care Program, inclusive of
Recognised Aboriginal and Torres Strait Islander Organisation
functions, and allocate funding to meet contemporary
arrangements in line with Recommendations 16 and 18.

Commissioner for Aboriginal Children and Young People 109



In providing oral evidence to the Inquiry,
senior Aboriginal Family Support Services
staff raised major barriers regarding

the Recognised Organisation Consult.
When analysing the data on Recognised
Organisation Consultations, Kerry Rogers,
Senior Manager Cultural Clinician at
Aboriginal Family Support Services who
oversees the gazetted function team, stated
that despite the legislative requirement,
Recognised Organisation Consultations are
not sent for every placement of Aboriginal
children.342 During the 2022-2023 financial
year, Aboriginal Family Support Services
reported that they received 469 requests,
which may represent a larger number

of children .34 The Department reported
624 Aboriginal children were placed on
Guardianship orders during the same
reporting period.344 This demonstrates the
Department’s failure to fulfil its legislative
requirement for mandatory consultation

prior to the placement of Aboriginal children.

In her evidence to the Inquiry, Kate Wright
stated that the level of consultation and
information “varies office to office, team to
team, location to location” and that “cultural
consideration comes last in a process”.34%

Aboriginal Family Support Services

stated that Recognised Organisation
Consultations can appear to be lacking
information, prohibiting Aboriginal

Family Support Services from making
informed decisions about the placement
of Aboriginal children.34 Often there is a
lack of information around the family tree
or genogram and kinship relationships
are often not considered;*7 this could be
attributed to the Department’s practitioners’
lack of knowledge and understanding

of Aboriginal kinship structures and the
application of a Eurocentric lens. These
practices can result in practitioners failing
to delve further into the kinship structure
of the child beyond the immediate family.
Successful identification of Aboriginal
family and kinship carers requires properly
resourced local level, Aboriginal community-
based mechanisms.

Aboriginal Family Support Services stated
further that Recognised Organisation
Consultations appear to be used with a

‘cut and paste’ approach, with the same,
and sometimes incorrect, information
provided for different Aboriginal children
and families.348 This approach was observed
throughout case file reviews. Ms Rogers
identified that Active Efforts are not applied
to the Recognised Organisation Consultation
and often the Department’s rationale will
be simply “we looked and there was no safe
family, and that's it"34°

Finding

32. The Recognised Organisation Consultation appears to be a
tokenistic, tick-box exercise where the Department for Child
Protection fails to consider the submissions made by the
Recognised Aboriginal and Torres Strait Islander Organisation in
relation to placements of Aboriginal children and young people.
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Ms Rogers provided further evidence about
how placement decisions are not revisited
where the Recognised Aboriginal and

Torres Strait Islander Organisation does not
consider the placement compliant with

the hierarchy.**® Ms Rogers explained that
the common practice for consultation is

at the point of the Aboriginal child's first
placement and does not occur for additional
placements. For example, the Department
may consult when an Aboriginal child is
placed in emergency care but when they are
placed on long term orders and moved to
another placement, the Department do not
provide Aboriginal Family Support Services
with another Recognised Organisation
Consultation for succeeding placement
decisions. This practice is a failure to comply
with the legislative requirement.

The case file reviews found that for the 30
children, there were a total of 80 placement
decisions made and consultation with the
Recognised Aboriginal and Torres Strait
Islander Organisation occurred in 57 of
those decisions. There were 23 placement
decisions where no request for consultation
with the Recognised Aboriginal and Torres
Strait Islander Organisation was recorded on
file.

The average time between a placement

of a child and a request for consultation
being made with the Recognised Aboriginal
and Torres Strait Islander Organisation

was 22 days, for those children who were
identified as Aboriginal at the time of the
placement decisions being made. Of the

57 consultations with the Recognised
Aboriginal and Torres Strait Islander
Organisation, four requests were made prior
to the placement of the child occurring;

four requests were made on the same day
as the placement occurred, and 11 requests
were made within one to two days of the
placement. 13 requests occurred within three
to 10 days of the placement occurring, and
18 requests occurred more than 10 days after
the placement occurred, ranging from 110
days to 481 days, noting that may be when
the child was identified as Aboriginal.

Commissioner for Aboriginal Children and Young People

Of the 23 placement decisions where
consultation did not occur, nine placements
were made with no rationale for non-
consultation; for four of the placements,

the child had not yet been identified as
Aboriginal; another four placements were
emergency placements for a period of one
to two days and the Department consulted
on the subsequent placements. In five

of the 23 placement decisions, the child

was reunified with their parents; although
workers may consider that reunification
does not require consultation with the
Recognised Aboriginal and Torres Strait
Islander Organisation because it is not a
placement decision, the standard of Active
Efforts requires consultation be undertaken.

Thirty of the 57 placement decisions where
a Recognised Organisation Consultation
was made, the Recognised Aboriginal and
Torres Strait Islander Organisation either

did not support the placement or only
supported the placement on a short-term
basis and recommended that family scoping
be undertaken as a matter of urgency. For
many of these placement decisions, the
child remained in the placement despite
the Recognised Aboriginal and Torres Strait
Islander Organisation’s determination and
recommendations. This evidence, combined
with Aboriginal Family Support Services
evidence, demonstrates the Department
often fails to heed advice provided during
the consultation on placement of Aboriginal
children.



Placements of Aboriginal
children with Aboriginal
family and kin

National reporting on compliance with the
Principle identifies compliance as including
the placement of an Aboriginal child or
young person in a kinship placement,
regardless of the Aboriginality of the kinship
carer, or otherwise with an Aboriginal
carer.®' Qverall, the literature suggests

that a significant proportion of Aboriginal
children and young people are placed

in non-Aboriginal placements, which
represents a “system failure that contributes
to dislocation in Aboriginal families and
communities” 3?2 and indicates a failure to
adhere to the placement hierarchy.?*?

Approximately 62% of Aboriginal children

in South Australian Out-Of-Home Care are

in non-Aboriginal care3* Whilst the lack

of successful family finding programs and
mechanisms exist, this can also be attributed
to a reluctance of Aboriginal people being
recruited as carers. Barriers for Aboriginal
people becoming carers include feeling that
they are being surveilled by the Department,
the risk of having their own children
removed and the significant distrust
between Aboriginal people and the child
protection service system. The Inquiry heard
that the Department continue to hold the
power, even when Aboriginal Community
Controlled Organisations are managing the
placement of a child in care and supporting
the kinship carer.

“Family need to be supported when
children placed with them”.

— Northern Metro Aboriginal Community
forum

“Kids in kinship care but welfare still
watching, even when orders expired, they
still watching”.

— Pipalyatjara Aboriginal Community
member

Further barriers to recruiting Aboriginal
carers include the carer approval process

that requires a number of assessments and
criteria; some of which set an impossible
standard for Aboriginal people when
considering the systemic racism experienced
in the criminal and child protection system
contexts.

“There’s lots of Nungas not becoming
foster carers because of the difficulty
being approved”

— Gawler Community Forum

“Carers are judged unfairly and wrongfully,
especially Aboriginal kinship carers”
— Port Pirie Community Forum

In accordance with the legislation, children
may only be placed with approved carers;3%5
the approval process for carers is to be
undertaken and determined by the Chief
Executive of the Department (delegated
decision-making power is given to the
Manager of Carer Assessment and Review
Unit).3%¢ The Department’s practitioners

are guided through the approval process
by the Carer approvals, agreements and
cancellations for family-based carers policy
which provides the carer approval criteria
that applicants must meet:

Hold a current Working with Children
Check,

Not a prohibited person under the Child
Safety (Prohibited Persons) Act 2016,

Demonstrate an understanding of the
child or young person’s needs and ability
to meet these needs,

Capability to manage family dynamics/
interactions and contact with the birth
family in ways that keep the young
person safe357

Where non-Aboriginal carers are approved
to care for Aboriginal children and young
people, the approval is reliant on those
carers to attend cultural awareness training
and demonstrate cultural competencies,
knowing and capacity to support the child’s
ongoing relationship with their extended
family, community and connection to
culture 358

Evidence of the requirements is included in
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the carer assessment report. For Aboriginal
carer applicants, the carer assessment
reports can be undertaken by Aboriginal
Kinship Care Support Program providers,
such as KWY, Aboriginal Family Support
Services and Incompro, with the exclusion of
the pre-assessment child protection history
checks.3*® The approved assessment tool for
kinship carers is the Winangay Aboriginal
Kinship Care Assessment tool. This tool

was developed by Winangay Resources,

an NSW Aboriginal-led organisation and
was implemented into the Department’s
practice during the 2019-2020 financial
year.3% Winangay Resources develop
“evidence based, trauma informed,
culturally safe resources that embed self-
determination for Aboriginal families, kin
and communities” 3%

The carer assessment report is provided to
the Carer Assessment and Review Unit for
approval; Carer Assessment and Review

Unit also conducts a child protection history
check. The child protection history check also
applies to all household members, significant
others and frequent visitors to the house.
The Department's Manual of Practice directs
that a case worker ‘should, where reasonably
practicable, obtain written consent from

the proposed temporary carer and adult
household member for checks'362 When
written consent is not able to be obtained,
workers should first obtain verbal consent.

Where the Carer Assessment and Review
Unit and the Department’s practitioner
consider that an Aboriginal carer should
not be approved, they are guided to consult
with a Principal Aboriginal Consultant to
ensure that a cultural lens has been applied
across the process.3%® However, no cultural
lens is applied through the formal process of
obtaining a Working with Children’s Check,
as it is undertaken by the Department of
Human Services.

“Not being enough Aboriginal families
versus restriction on families becoming
carers based on criminal histories”.

— Western Metro Aboriginal Community
forum

Commissioner for Aboriginal Children and Young People

The requirement for ‘significant others’ and
‘frequent visitors’' to the home to be assessed
for risk is problematic for Aboriginal families
and can result in family members being
excluded from the home, causing division
within families. In particular, it can result in
the extended family being prevented from
providing support and accommodation to a
struggling family member, particularly one
of the parents of the child being placed. The
requirement relies on a Eurocentric view of
family and support networks, and as such
embeds a cultural bias that discriminates
against Aboriginal people.

As the BetterStart Report indicates,
Aboriginal families are significantly more
likely to be notified to the Department
than non-Aboriginal families. With this

in mind, the requirement to have a clear
child protection history to be deemed

an approved carer limits the number of
potential carers available for an Aboriginal
child. Further, there is no capacity to correct
any malicious or inaccurate reporting
recorded on the Department’s case
management system. In practice, families
are often not provided with an explanation
for their non-acceptance as carers and
given limited opportunities to address

the concerns or correct any inaccurate
information.

“Quite often kin are excluded early
because there is no way they are going
to make it through the Working with
Children Check process”

— DCP Supervisors Forum

Throughout engagement for the Inquiry,
Aboriginal community members perceived
the carer assessment and approval process
placed undue focus on past information,
such as criminal history, resulting in
potential carers being rendered ineligible
without proper consideration of current
circumstances. The Inquiry heard that the
issue in practice is that the Department
undertakes criminal history and child
protection history checks prior to the
application of kinship carers and without
consent, as a way of eliminating, who they
deem to be, unsuitable carers for the child.



“Make it easier for Aboriginal community
to become foster carers, we need a
different pathway and approach for
assessing Aboriginal foster carers”.

— Murray Bridge Aboriginal Community
forum

“Assessment for Aboriginal community
members to become carers is a not

a suitable process and not culturally
appropriate”.

— Gawler Aboriginal Community forum

Further, the Inquiry heard that limited
opportunities were presented to potential
carers to discuss any issues that the
Department saw as ‘red flags’, such as
historical notifications or historical criminal
incidents, ranging from shoplifting to
minor driving offences, as well as mental
health problems and other to historical
misdemeanours that have no relevance or
impact on their ability to provide safe and
appropriate care for the child. This practice
was also observed throughout the case file
review.

This experience is not isolated to South
Australia. Recently, the Queensland Family
and Child Commission published a report
on the analysis of provisionally approved
kinship carers who subsequently received a
Blue Card negative notice, the Queensland
equivalent of Working with Children
Checks. The Queensland Family and

Child Commission reported that the Blue
Card review process focused on “how the
applicant’s offending history may present
concerns regarding the applicant’s ability to
ensure the best interests of children. None of
the assessments discuss details of instances
whereby the applicant is known to have
caused harm to an individual child.”%4

The Queensland Family and Child
Commissioner found, “the implications of
not approving a kinship carer are likely to
result in the child residing with a stranger
and/or in a residential care placement,
compromising their family and cultural
connections and impacting on their right to
physical and relational permanency” 3%

The Children and Young Person (Safety) Act
2017 provides for temporary placements in
circumstances where the carer is not yet
approved, or an approved carer has not
been identified.*®® The Department should
place children under this mechanism as a
default position, opposed to non-Aboriginal
approved foster carers, while Aboriginal
carers await the approval process. This
approach will prevent Aboriginal children
entering non-Aboriginal care.

Throughout the Aboriginal community
forums, the Inquiry heard a number of
instances where the Department exercised
powers of removal and placed children

with relatives as unapproved carers but did
not provide any support or follow up to the
kinship carers. Historically, informal care
arrangements existed in policy through

the former Department for Community
Welfare's and organisations such as the
former Aboriginal Child Care Agency
supervised the placement. The Department
for Community Welfare provided a basic
subsidy to the carer to support the informal
care arrangement. This arrangement
ensured Aboriginal children were supported
to remain safely in the care of family,
community and culture, without state
intervention.
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Findings

33. The relevant carer approval policy includes the approval of
kinship carers and subjects them to the legislation intended
to minimise the risk to children posed by persons who work or
volunteer with them (Child Safety (Prohibited Persons) Act 2016).
Requiring kinship carers to undergo a Working with Children
Check assessment and satisfy the Prohibited Persons Act can be
a barrier to their carer approval status and kinship placement.
This policy lacks sensitivity in responding to the needs of each
particular child and carer and their pre-existing relationship.

34, The use of section 77 of the Children and Young Person (Safety)
Act 2017, which provides that children can be placed with an
unapproved carer is an underused provision in the Act, which
would give Aboriginal children greater access to wider family and
kinship care immediately.

The Inquiry found no evidence of current
mechanisms within the child protection
service system that provides for informal
care arrangements. When families have the
opportunity to come together for placement
decisions for a child, agreements reached
may not involve a statutory removal but
involve supported care within the family
structure.

Finding

35. There is no policy or practice for supporting informal care
arrangements within the Department for Child Protection.
Known successful informal care arrangements required the
state to financially support the placement without supervising
the care arrangements, as this was the funded responsibility of
an Aboriginal Community Controlled Organisation.

Commissioner for Aboriginal Children and Young People 15



Recruitment of
Aboriginal carers

Aboriginal kinship carers provide an
important role in supporting families and
providing care for kin.3¢” While the vast
majority of foster and kinship carers identify
that caring for the children in is rewarding,
kinship carers may not have time to prepare
for their roles as carers and may feel little
control or agency over the decision to
become a carer.3%® Kinship carers have
identified that, in addition to a number of
child-focused motivators, decisions to care
for kin are prompted by a sense of duty and
obligation to the meet needs of children
within their families and preserve their
families by ensuring children are not placed
in non-relative care, preventing another
Stolen Generation.3®°

Kinship care can lead to better outcomes
for children than other forms of care, such
as the preservation of children’s cultural
identity through family connections.

Still, there are different characteristics for
older and younger kinship carers, with
the latter often being overlooked.3” The
lack of support from child protection and
government agencies for kinship carers is
also a concern.

Kinship carers face various issues such as

a lack of information, training, and access

to services, financial vulnerabilities, and
difficulties with respite care3” Kinship carers
are also more likely than foster carers to be
older, experience greater levels of poverty,
have health problems and be single carers.37?
For Aboriginal kinship carers, these issues
are compounded by a lack of cultural
appropriateness, historical disadvantage,
and socio-economic disadvantage.
Aboriginal kinship carers have expressed the

need for formal intervention and support
services that are culturally appropriate,
including recruitment, assessment, training,
and support processes.3”® However, the
support provided to Aboriginal kinship
carers is often less than that provided

to non-Aboriginal carers, and processes
attached to Aboriginal kinship care do

not take into account culturally specific
communication, parenting, environments,
relationships and households.374

The Inquiry heard that the Aboriginal
community felt that there was one set of
rules for non-Aboriginal carers and another
for Aboriginal kinship carers. Aboriginal
community expressed frustration and
disempowerment when reflecting on their
experiences as kinship carers stating that
there is not enough support or resourcing to
ensure placements are successful.

“Kinship carers need to be getting the
same supports/services as foster carers”.
— Gawler Aboriginal Commmunity forum

“Alternatives to making grandparents
carers as a default”.

— Southern Metro Aboriginal Community
forum

“Carers give up a lot in life to care for
children under guardianship but we
aren’t given the resources to support
children. Especially if we work, at

times we sacrifice our time and leave
requirements to support children in our
care, but this isn't acknowledged by DCP,
we're expected to use our own resources”.
— Port Pirie Aboriginal Community forum
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One Aboriginal carer shared her experiences
with the Inquiry stating: “We were praised
by DCP for the immediate positive and
growing change in the children and how
well the children were doing in our care, the
relationship with these children were strong
and rewarding. DCP had told us we were
the best people for them, however, DCP
were very quick to knock us down when

we raised cultural matters and that was

the barrier. There are so many Aboriginal
families who want to help bring the children
home and give them a safe place to be

with their people, but it is not that easy

and | have felt stripped of my pride, worth
and spirit during this process, | have always
wanted to be a foster carer but the barrier is
the lack of acceptance, understanding and
acknowledgement to the culture, we want
to bring back the children who have lost and
are losing their identities during the removal
process”.

Submissions from Aboriginal carers
highlighted poor treatment by the
Department and the need for better
support of kinship carers to maintain
successful placements.37 Consistent,
transparent and respectful communication
and information sharing were the most
frequently mentioned with poor information
sharing during transition planning being

of particular concern.3’ Other examples of
support needs included adequate financial
support, access to respite care, and training
and support for managing trauma and
complex behaviours. There was also a need
to recognise the importance of family
relationships, with one submission giving

an example of the kinship carer being told
by the Department she could not have any
communication with mother when the child
was placed with her.377

Finding

for Child Protection.

36. There is no distinct Aboriginal kinship care service system in
South Australia that is legally independent of the Department

Recommendation

26. Design, develop and implement a new approach specific
to Aboriginal Kinship Care, in partnership with the Aboriginal
community and the Aboriginal commmunity-controlled sector.
The profile of Aboriginal Kinship carers and their needs are
different and Aboriginal kinship care should be developed
as a distinct service type with its own legal, policy, financial
and practice systems that recognise the difference and full
potential of this type of care.

Commissioner for Aboriginal Children and Young People




Connection

The Connection element
of the Principle aims to
maintain the cultural
identity of Aboriginal
children and young people
by keeping them placed
and connected within
their own extended family,
local community, or wider
community and culture.’”®

The Connection element emphasises the
rights of Aboriginal children and young
people, which is upheld by the United
Nations Conventions on the Rights of the
Child, to be brought up within family, to
stay in contact with their families and

to enjoy their own culture, religion and
language3” The maintenance of Aboriginal
children and young people’s cultural
identity and connections with their families,
communities, and country is critical to their
wellbeing, identity and the preservation of
their cultural heritage.38°

As Aboriginal cultures are both
heterogeneous and dynamic, cultural care
planning needs to be individually tailored for
each child and ongoing over time; a cultural
care plan should be a living document

and must be trauma-informed from an
Aboriginal perspective.3® Because family is
central to cultural identity, establishing and
maintaining connection with children and
young people’s Aboriginal family is at the
heart of cultural care planning.382

Further, there must be accountability
mechanisms in place to monitor the
requirement of state authorities to support
Aboriginal children and young people in
maintaining their cultural connections on an
ongoing basis. Reunification of Aboriginal
children with their families and kin must
also be prioritised. This extends to continued
scoping of the viability of reunification, in

partnership with family, kin and community,
even after the making of long-term
guardianship orders.3®3

Case planning for
cultural maintenance

When connection, and the wider

Principle are not properly implemented,

it can lead to the separation of Aboriginal
children and young people from their
families, communities, and culture,

which removes their right to a secure
future and strong Aboriginal identity.384
Eurocentric perspectives on Aboriginal
cultures struggle to engage with the more
nuanced and subjective nature of cultural
connection.3® The undermining of cultural
identity strongly impacts on the future
cultural roles held by children and the
transmission of intergenerational cultural
knowledge38Aboriginal children have the
right to identify as Aboriginal without any
negative consequences or doubts about
their identity.3®” However, the “risk of cultural
loss and assimilation is heightened” for
children and young people in care 3%

Best practices approaches are models that
support Aboriginal children and young
people in maintaining or re-establishing
connections to their family, community,
culture, and country.®®® This includes the
need for workers and carers to provide a
duty of care and be accountable for cultural
care arrangements and for appropriate
legislative and policy frameworks to be

in place to meet cultural care needs.3%°
Furthermore, there needs to be a revised
policy and practice approach for supporting
and preserving family relationships

and increased funding for collaboration
with Aboriginal Community Controlled
Organisations.3®' The inclusion of Aboriginal
cultural workers and embedding of
Aboriginal culture in programs is also
highlighted as key to promoting positive
outcomes for Aboriginal children 392
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In his evidence to the Inquiry, Associate
Professor Paul Gray referred to Professor
Muriel Bamblett on why the denial of
cultural identity is detrimental to the needs
of Aboriginal children and young people:3*

“Cultural identity is not just an add-on to
the best interests of the child. We would
all agree that the safety of the child is
paramount..Denying cultural identity

is detrimental to their attachment
needs, their emotional development,
their education and their health. Every
area of human development which
defines the child'’s best interests has a
cultural component. Your culture helps
define how you attach, how you express
emotion, how you learn and how you stay
healthy.”%

The Act specifies that a case plan must be
prepared and maintained for each child or
young person who is under guardianship,
care or custody pursuant to the Act.3%
The Children and Young People (Safety)
Regulations 2017 provide that the Chief
Executive must, in preparing a cultural
maintenance plan, take reasonable steps
to consult with an appropriate Aboriginal
Community Controlled Organisation or
member of the Aboriginal or Torres Strait
Islander commmunity to which the child
belongs.3% It is important to note that

the legislation treats contact with family
separately to cultural maintenance plans.

The cultural planning tool for Aboriginal
children and young people in Out-Of-Home
Care is the Aboriginal Cultural Identity
Support Tool; the tool was previously a
separate document but has since been
embedded within the case plan. An
Aboriginal Cultural Identity Support Tool is
mandatory for every Aboriginal child and
young person in care and aims to promote
their connections to family, community, and
culture®®” Policy states that an Aboriginal
Cultural Identity Support Tool must be
regularly reviewed and updated, and that
the Aboriginal child, their family and kinship
network should be supported to be active
participants in decisions around case
planning.3%®

Commissioner for Aboriginal Children and Young People

The Department's Annual Report 2022-
2023 reported the proportion of Aboriginal
children and young people in care with a
current and approved Aboriginal Cultural
Identity Support Tool is 91.3%.3%° On the face
of it this is an impressive achievement, but
what is yet to be assessed is the quality

and implementation of the Aboriginal
Cultural Identity Support Tools. The
Department is required to report on the
extent to which Aboriginal Cultural Identity
Support Tools are developed with input
from local Aboriginal communities and
organisations but has consistently failed

to do s0.49° Practitioners are guided by
policy to ensure that the child’s family and
those with significant kinship relationships
to the child are active participants in the
development and implementation of the
child’s Aboriginal Cultural Identity Support
Tool,*9" but not guided about how to find an
appropriate Aboriginal community member
or Aboriginal Community Controlled
Organisation connected to the child’s
community.“%2 The Aboriginal Cultural
Identity Support Tool prompts the case
worker to record details such as family, kin,
or Elders who have been consulted in the
development of the Aboriginal Cultural
Identity Support Tool or whether a Principal
Aboriginal Consultant was consulted,
however, the Chief Executive of the
Department confirmed that this data is not
recorded in a quantifiable manner.403

The Department has also failed to report on
the extent to which agreements made in
case planning are supporting the cultural
needs of Aboriginal children and the extent
to which Aboriginal children have access

to a case worker, community, relative or
other person from the child’s community.4°4
In her oral evidence to the Inquiry, the

Chief Executive stated that she had taken
comfort in the Director of Aboriginal Practice
supporting the efforts towards increasing
the number of completed Aboriginal Cultural
Identity Support Tools but was unable to
determine what cultural oversight is provided
for cultural maintenance plans to ensure the
child’s cultural needs are being met.4%



The Department's Manual of Practice:
Case planning, review and annual review
chapter outlines a number of principles for
practitioners to uphold when undertaking
case planning; for Aboriginal children and
young people. The policy highlights the
need to:

Demonstrate Active Efforts in decision-
making that are developed in partnership
with family, kin and community including
Aboriginal Community Controlled
Organisations,

Promote cultural safety by respecting
Aboriginal children and young people's
Aboriginality and encouraging their sense
of self and identity,

Promote permanency for Aboriginal
children with family, kin, culture and
country.40¢

The Manual of Practice reminds
practitioners of the right of Aboriginal
children to know about and connect with
their cultural identity and heritage, in line
with the United Nations Declaration on the
Rights of Indigenous Peoples.4°”

The Inquiry heard that the Aboriginal
Cultural Identity Support Tool is

failing to translate to Active Efforts to
support connection to family, culture,
community which are key to the effective
implementation of the Principle.4°® The
Manual of Practice guides the practitioner
to recognise the wider definition of family for
Aboriginal children and the important role
the family and other community members
can play in providing cultural support
during cultural maintenance planning.4°®
Substantial guidance and instructions on
how to develop a tailored plan to the child'’s
specific cultural needs and customs are
not embedded in policy. The Aboriginal
and Torres Strait Islander Child Placement
Practice Paper includes reflective

practice questions but fails to instruct the
practitioner on useful and effective cultural
maintenance methods. Review of training
materials on the Aboriginal Cultural Identity
Support Tool identified inadequate as it
reduced the tool to a mere administrative
task involving completing a form.4©

The Aboriginal Cultural Identity Support Tool
template requires information about the
Aboriginal child and their family, including
the child’s specific Nation or Language
group (if known), important cultural kin
relationships and any connections to cultural
organisation and services, and whether a
cultural mentor has been nominated. The
practitioner records events and activities
the child will attend as part of the cultural
maintenance plan and is guided to consider
such factors as attendance at family

events, attendance for ‘Sorry Business/,
events that support ‘cultural exposure’
including NAIDOC and Reconciliation Week,
age-appropriate ceremonies and traditions
and other cultural learning material such as
books, television, art, or online media.*"

The Act requires the Chief Executive of

the Department to report on the extent

to which cultural maintenance plans are
developed with input from local Aboriginal
communities or organisations, but has
consistently failed to do so,4? citing that the
barrier to compliance with this reporting

is the way the case management system
collects the data in an unstructured

data field.“® In policy, practitioners are
guided to ensure that the child’'s family

and community are active participants in
the development and implementation of
cultural maintenance plans,“4 however
they are not guided on how to find an
appropriate Aboriginal community member
or an Aboriginal Community Controlled
Organisation appropriately connected to the
child.
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Finding

37. The Department for Child Protection is not compliant with
its annual reporting obligations under section 156 (1) (a)
Children and Young People (Safety) Act 2017, regarding the
extent of input from local Aboriginal and Torres Strait Islander
communities and organisations in the development of cultural
maintenance plans; the extent to which cultural maintenance
plans are meeting the cultural needs of Aboriginal children; and
the extent to which Aboriginal children have access to people
from the same Aboriginal or Torres Strait Islander community
as them.

The case file reviews identified poor and
infrequent engagement and consultations
with family, kin or Elders in the development
of Aboriginal child's cultural maintenance
plan. The default position is to consult

with Principal Aboriginal Consultants. Only
four out of 30 cases involved consultation
with an Aboriginal Community Controlled
Organisation, community member or
Recognised Aboriginal and Torres Strait

Finding

Islander Organisation in the development of
a cultural maintenance plan. It was observed
that where records of consultations with
Principal Aboriginal Consultants were
located in case files, the consultation related
to consultations about removals or at

other decision-making points, not specific
consultation about the development of the
cultural maintenance plan.

38. The consultation on the development of cultural maintenance
plans for Aboriginal children is not occurring in accordance
with the Regulations. The consultation should occur with an
Aboriginal or Torres Strait Islander Organisation, or member of
the Aboriginal or Torres Strait Islander commmunity to which the
child belongs; instead, where consultation does occur, it occurs
with a Principal Aboriginal Consultant.
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It was observed in the case file review that
the use and implementation of Aboriginal
Cultural Identity Support Tools in cultural
maintenance planning fell short of meeting
the needs of Aboriginal children in Out-Of-
Home Care. Seven out of 30 files did not
contain a record of an Aboriginal Cultural
Identity Support Tool. The quality of the
cultural maintenance plans were poor, with
limited targeted and meaningful actions to
ensure the child’'s connection with culture
was nurtured or maintained.

In case file 11, the child’s father informed
the Department of the need for the child
to participate in cultural business, as is
required in accordance with the father's
specific cultural customs and values. There
was no evidence on file to suggest that this
request was actioned or even discussed
any further for the duration of the child’s
time in care; the child was not supported to
visit his father’s country and attend cultural
business.

Finding

The cultural maintenance plans recorded

on case files 11 and 25 requested Aboriginal
family members to undertake cultural
awareness training. This is deeply offensive
and demonstrates a poor understanding

of what is required to support cultural
maintenance for Aboriginal children. It is the
role of the Aboriginal community to develop,
implement and review cultural maintenance
plans for Aboriginal children. The Aboriginal
child’'s family and community understand
what is required for specific and meaningful
cultural development, in accordance with
their own Aboriginal language group and
culture.

“We have to stop this welfare taking our
kids and putting them in whitefullas
hands, it's no good for them, when they
grow up that way, they lose their culture
and healing, and everything is English
English English! They need to speak
their own language, need to speak
Pitjantjatjara”.

—Yalata Aboriginal community member

39. Government does not understand what is required to meet
Aboriginal children and young people's cultural needs.
Government cannot facilitate the connection of culture; it is
for the Aboriginal commmunity to fulfil this responsibility.
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The South Australian Guardian for Children
and Young People’s submission to the
Inquiry highlighted the issue of quality
assurance for Aboriginal Cultural Identity
Support Tools and stated that her Office’s
annual review audits identified concerns
regarding the extent to which key
indicators of cultural support were actually
incorporated into the lives of Aboriginal
children in care 4

Despite the existing legislative and policy
requirements, the Inquiry heard that in
practice, Aboriginal children and young
people in care are not involved in the
development of their cultural maintenance
planning and not supported to maintain
their cultural connections. During
consultation for the Inquiry, Aboriginal
young people in Out-Of-Home Care
described an overwhelming lack of support

for their connection to family and to culture.

This was echoed in Aboriginal community
forums, the Department’s staff forums
and several submissions.4® Aboriginal
community and Aboriginal children and
young people described the Department'’s
efforts in maintaining connection to culture
as generic and superficial, with activities
limited to NAIDOC events, watching

NITV and reading books by Aboriginal
authors. This sentiment was also observed
throughout the case file review.

“Our kids need specific connections to
country, culture, community and family.
Sometimes it’s too generic and doesn’t
provide a sense of connection that’s real
and meaningful for our kids”.

— Port Pirie Aboriginal commmunity forum

Commissioner for Aboriginal Children and Young People

Aboriginal community reinforced that
cultural identity is developed and
maintained through authentic connection
with Aboriginal family, community and
country. The Inquiry heard that Aboriginal
children in care are provided limited
opportunities to return to their country,
even when country is accessible. Aboriginal
community were strong in their message
to the Inquiry that residential care is not
appropriate for Aboriginal children and their
disconnection from culture is exacerbated
through these institutions.

“Been pushing for family access.
Meeting place would be ... Have tried
several times. They make a time and
date to meet but it never happens. ...
always come up with an excuse. | see
the disappointment in her eyes. Other
siblings that she didn’t even know about.
All in care in another community ... |
have to keep saying it. keep telling story
over and over. Lucky to get phone call
to say they [the workers] coming over ...
Only can give them [the workers] phone
contact or video chat”.

— Oodnadatta, private session

“Only seen him once this year — he doesn’t
even know who | am he calls me aunty.
Can’t see them until they're 18 ...Keep
asking when can | see my kids. You're
making me lose my mind. They're looking
at me like I'm a ... freak. They keep saying
to me there’s no funding for the travel ...
They keep saying I'm an emotional wreck
..  haven’t seen my kids ever since ..They
keep asking me do you feel like harming
yourself -1 said youse are trying to make
me look like I'm a psycho or something.
I’'m just built up, the anger...”.

— Coober Pedy, private session

In Aboriginal commmunity forums and
sessions with children in care the Inquiry
heard it is common for older children,
particularly in residential care to self-

place. At a private session a young child
described constantly trying to get home
from residential care, to be with his family
forever. He said “They know | love my mum”.



Tragically this child had been in over 50

care placements, which he described as
having “2000 carers”. The response from the
Department when he returned home was to
threaten his mother with prosecution.

Such sad and unsatisfactory outcomes
are not in the best interests of Aboriginal
children and do not pay any attention to
their deeply held wishes. Such outcomes
maybe mitigated by making Active Efforts
at reunification after long term orders are
granted.

Currently the Department is trialling a family
finding program through KWY focussing

on transferring Aboriginal children out of
residential care to family care. Such efforts
are supported but it should also extend to
children in non-Aboriginal care who self-
place and the reunification effort should

also be applied to the parents of the child. It
points to another missed opportunity by the
Department to apply the Principle fully.

Finding

40. There are Aboriginal children in residential care who are
continually self-placing with their family of origin without
consideration of reunification.

“One young girl lost her language
because she was taken”.
— Ceduna Aboriginal Community forum

“Our culture is the foundation of their
growth... kinship is so critical to our kids it
forms their identity”.

—Whyalla Aboriginal Commmunity forum

“All kids want a connection to culture”.
— Gawler Aboriginal Community forum

“More funding for cultural activities and
returning to country”.

— Port Lincoln Aboriginal Community
forum

“Cultural planning to identify family
connections, language group, language
programs required tapping into the local
community members to support this
cultural connection”.

— Murray Bridge Aboriginal Community
forum

“There are major gaps in cultural
connection, DCP are not listening”.
— Southern Metropolitan Aboriginal
Community forum

“Keeping family connected is so
important. Provide cultural programs for
kids in care, that are designed, managed
and led by Aboriginal people like taking
them out on country”.

— Port Pirie Aboriginal Community forum
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Findings

41. There is no external cultural oversight and quality assurance
for the Aboriginal Cultural Identity Support Tool and cultural
maintenance planning.

42. There is a lack of compliance with the appointment
of cultural mentors for Aboriginal children in care, in
accordance with the Aboriginal Cultural Identity Support
Tool. It is for the Aboriginal child’s family to identify and
appoint an appropriate cultural mentor.

43. The Department for Child Protection applies a generic and
superficial approach to cultural maintenance. The Aboriginal
Cultural Identity Support Tool is not effectively understood
and utilised to nurture or maintain cultural identity and
connections to family, community and country for Aboriginal
children in care. Aboriginal children and young people in care
are often disconnected from their cultures. For Aboriginal
children in residential care, disconnection is exacerbated.

Recommendation

27. The Children and Young People (Safety) Act 2017 and
Children and Young People (Safety) Regulations 2017 be
amended to expand the functions of Recognised Aboriginal
and Torres Strait Islander Organisations to include the
development of cultural maintenance plans for Aboriginal
children, in line with Recommmendation 18.
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The Inquiry also heard evidence about the
use of Aboriginal Life Story Books, which
are books provided to Aboriginal children

in care, for the child and their carers to

add details about the child's family and
culture. Aboriginal young people told the
Inquiry that if they were given an Aboriginal
Life Story Book, it was left to them to add
information or photos to it and described

it as a scrapbooking exercise. One young
person told the Inquiry “it's [Aboriginal Life
Story Book] useless...| chucked it away, it
was a reminder of a horrible experience”.
When asked who should be responsible

for the Aboriginal Life Story Books work,
Aboriginal young people said it should be
the responsibility of their family members or
someone with a connection to them.

The Inquiry heard from the Aboriginal
community that Aboriginal Life Story Books
cannot be a replacement for genuine
connections to culture through relationships
with family and community.

“Life story books aren’t done properly”.
— Mount Gambier Aboriginal Community
forum

“Life story books are too generic. |
identified a page that requests a court
document that states the child has been
removed and placed into OOHC. This is
inappropriate and reminds me of the
paperwork blackfullas used to get to be
allowed off the mission to be ‘considered
a white man”.

— Murray Bridge Aboriginal Community
forum

The South Australia Guardian for Children
and Young People stated in her oral
evidence to the Inquiry that her office has
observed life story books can contain non-
age-appropriate information about why the
child has entered care, as well as a general
non-compliance in providing them to
Aboriginal children.4”

Identification

The Act defines an Aboriginal child as a
descendant of the Indigenous inhabitants of
Australia and regards themself as Aboriginal
or is regarded as Aboriginal by at least one of
their parents.4”®

The Department’s policy guidance
regarding identification of Aboriginal
children and families is contained in the
Aboriginal and Torres Strait Islander Child
Placement Principle Practice Paper. While
the practice guidance references to the
legislative requirements, the Department’s
training materials indicate that the practice
position is that self-identification is the

only requirement for practitioners to apply
the Principle.#® Whilst it is acknowledged
that for some families, identification is

a sensitive and complex topic given the
impacts of the Stolen Generations and the
disconnection of identity and culture, this is
in conflict with the Act. Self-identification as
a standalone requirement creates an issue
where there may be contradictory accounts
of Aboriginality and Active Efforts are not
applied to determine Aboriginal descent of
the child and family.

The case file review observed several cases
where identification in practice did not
involve Active Efforts. For example, case

file 5 where the family believed that they
may have Aboriginal heritage but did not
identify as Aboriginal and did not wish to
identify the child as Aboriginal, yet the child
remained identified as Aboriginal on the
system and this information does not appear
to have been followed up with any further
conversations as practitioners changed over
time.

Case file 7 where the child's father and
paternal grandfather identified as Aboriginal
three months after the removal of the child.
The Department heard from the paternal
grandmother that the paternal grandfather
had never previously identified as Aboriginal,
and she had no knowledge of their
Aboriginality.
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Case file 8 where the child’s father had
diagnosed mental illnesses and intellectual
disabilities. The father had provided
inconsistent accounts of Aboriginality,
identifying with multiple Aboriginal nation
groups, across various states. The child’s
paternal aunties and uncles, who shared the
same parents with the child'’s father, did not
identify as Aboriginal and had no knowledge
of their brother’s Aboriginality.

Case file 21 where the mother stated that
she and the child were Aboriginal, yet other
maternal family members denied any
knowledge of Aboriginal heritage.

Case file 26 where the mother had identified
herself and her children as Aboriginal,
however the Department received
contradictory information from the child's
older sibling and other family members

that the mother was potentially misleading
the Department and other organisations
regarding her claims of Aboriginality.

Further case files indicated that
identification of Aboriginal children was not
occurring during the initial stages of contact
with the Department. In some cases, this
was understandable due to new information
coming to light for family members, but
others indicated that the Department were
not actively seeking to identify Aboriginality.

Additionally, the Inquiry heard that
Aboriginal Family Support Services have
occasionally observed that when the
Aboriginality of a child and their family is

in question, the Department have sought
DNA testing for confirmation.*?° This practice

is deeply concerning and demonstrates
further evidence of the need for cultural
oversight by the Aboriginal community
due to the Department’s inadequate
understanding of how to confirm identity
and community connections.

Failing to confirm Aboriginality to the
standard of Active Efforts has implications
on the maintenance, or establishment, of
Aboriginal children's connection to culture.
Cultural maintenance planning becomes
difficult due to limited options to genuinely
connect children with their culture, which
results in generic and superficial activities
and approach.

In his evidence to the Inquiry, the Deputy
Chief Executive of the Department indicated
his intentions to undertake work in shifting
the control of cultural maintenance plans
back to the family, partnering with the
Aboriginal community on the design and
implementation.4?

The misidentification of children and young
people may have further implications for
their identity as they get older and are
required to comply with the more fulsome
definition and test of Aboriginality applied in
other contexts.

The Inquiry heard from Professor Muriel
Bamblett that the work to deidentify
children must be done when the system
wrongfully identifies them as Aboriginal.4??
Professor Bamblett also shared that as part
of cultural support planning, confirmation
of Aboriginality for all Aboriginal children in
care is required.4®

Finding

44, The Department for Child Protection’s practice in identifying
Aboriginal children and families does not uphold the definition of
an Aboriginal child in the Children and Young Person (Safety) Act
2017. The practice of only requiring self-identification runs the risk
of responding to a young person as Aboriginal when there may not
be any connection or heritage.
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Connection and contact

The cultural identities of Aboriginal children
and young people are best supported
through consistent and meaningful

contact with their family, kin and extended
community.“?4 Best practice for family
contact for Aboriginal children and young
people in care involves recognising the
child’s right to maintain connections with
family, with legislation allowing contact with
family to be court-ordered.*?s Resourcing the
implementation of contact arrangements
through Aboriginal Community Controlled
Organisations and ensuring a high level of
quality and safe contact with family are also
considered best practices.“?® Where contact
must be supervised, Aboriginal families

feel safer and more comfortable if the staff
supervising the contact are Aboriginal
because of the commmon approaches to
contact, communication and understanding
of the parent’s circumstances.%?”

As well as being enshrined in various
Articles and Standards of the United Nations
Convention on the Rights of the Child, the
right to connection with family is recognised
in South Australia’s Outcomes Framework
for Children and Young People and the
Charter of Rights for Children and Young
People in Care.%?® The Charter highlights the
importance of keeping in regular contact
with siblings, family, friends, and other
significant people in their lives 42

Despite the need for cultural connection

for Aboriginal children and young people in
care, a 2018 study identified that less than
half of Aboriginal children and young people
in care are reported to have contact with
their parents’ community.43©

The Act provides that “it is desirable that the
connection of children and young people
with their biological family be maintained”.4¥
For Aboriginal children, the Act provides
that they “should be given the opportunity
for continuing contact with their family,
community or communities and culture” 432

The Act confers power to determine contact

arrangement to the Chief Executive of

the Department,** making contact an
administrative decision rather than rights
based. The Act provides that in making
contact determinations, the Chief Executive
must have regard to whether reunification
is likely or not, as it will determine the
primary aim of the contact arrangements.
If reunification is likely, then the primary
aim is to establish or maintain attachment
between the child and the person they

will be reunified with; if reunification is

not likely, the Chief Executive must give
particular consideration to the need to not
undermine or compromise the ability of the
child to establish or maintain attachment
relationships with their carer.%®4

The Department’s Manual of Practice
states that it is essential for children in care
to be supported to maintain and build
connections with important people in their
lives, which may include their parents, kin,
siblings, extended family, friends, previous
carers and other significant people to
them.** In making contact determinations
for Aboriginal children in care, practitioners
should consider whether the contact
supports them to maintain connections to
family, culture, coommunity and Country, the
child and their family’s views about contact
and the quality of previous contact and
relationship with the significant person.4*
A notice of the contact determination

must be provided in writing to the parent
or other family member setting out the
frequency, duration and venue details of the
contact arrangements, as well as any other
provisions as may be considered appropriate
by the Chief Executive and reasons for a
provisions set out in the determination“”
the notice should also outline the rights to
review the decision.“®
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The case file reviews and Aboriginal
community forums identified that

the requirement to provide contact
determinations in writing is not consistently
complied with. It is important to note, the
legislation outlines that failure to comply
does not, of itself, invalidate a contact
determination, however, this does not
provide procedural fairness for families. It is
important to note that in seeking external
reviews of contact decisions, families are
unable make proper applications to the
Contact Arrangements Review Panel
without a written contact determination and
may not understand or have been notified of
their rights to review without this notice.

Currently the only method to review

a contact decision made by the Chief
Executive is the Contact Arrangements
Review Panel. Applications for review must
be completed within 14 days after the
determination is made.**® When reviewing
contact determinations involving Aboriginal
children, the Contact Arrangements
Review Panel Procedure states that the
Panel must give specific consideration of
the five elements of the Principle, and the
Panel must include a Principal Aboriginal
Consultant who was not involved in the
original determination decision.*4° There

is a lack of transparency regarding who is
appointed to the Panel by the Minister for

Child Protection and the level of cultural
understanding and responsiveness they
possess in exercising their discretion. There
is also a lack of procedural fairness to the
applicant given that determinations are
made without providing opportunity for the
applicant to be heard orally. Neither Act, nor
policy require the Contact Arrangements
Review Panel to hear the voice of the child,
unless the child themselves makes an
application for review. The voices of children
and families are critical in these decisions
and the proper application of the Principle.

Decisions about contact are disconnected
from policies that attempt to ensure
connection to family, community and
culture because contact with family is dealt
with separately in case plans and not scoped
within the child’s cultural maintenance plan.

The Aboriginal community members
identified that children were being deprived
of their right to cultural connection due to
insufficient opportunities to connect with
family, with contact arrangements reported
to be inconsistent and often limited. It

was further noted that sibling contact
arrangements were not prioritised, and
where contact with parents was not taking
place, efforts to maintain sibling connections
also lapsed.

Finding

45, Contact is not treated as a rights-based need of the
Aboriginal child. This is not consistent with international
standards as applied by the Federal Circuit Family Court
of Australia. Instead contact is dealt with by administrative
arrangements of the Department for Child Protection.
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The South Australian Guardian for Children
and Young People informed the Inquiry that
there needs to be significant investment in
maintaining family relationships for children
in care, and in particular sibling contact.44
This is not only important in helping children
understand and build a narrative about why
they are in care but is also vitally important
for when they leave care. The Guardian’s
submission also noted that contact with
family members and significant people to
children and young people in care features
among the top presenting issues with
requests for advocacy by the office.442

Submissions highlighted that contact

with family is facilitated in cold, sterile and
culturally unsafe environments supervised
by the Department.*® These environments
do not enable Aboriginal children to be
organically immersed in their culture. There
was a preference for contact to occur in
more natural settings like at home and for
this to be managed by family in a natural
way where possible.*4* One submission
observed a lack of consistency in contact
arrangements which appeared to be
based on the resources available to the
Department at any given time.44>

Analysis of the case file review identified
that in 13 out of the 30 cases, there was no
evidence that contact determination letters
were provided to family members. In 12 of
the 30 cases, there was inconsistent record
keeping of contact determination letters
and five cases where they were included in
the case file. Three cases sought review by
Contact Arrangements Review Panel.

It was apparent across the case files
that where case direction changed from
reunification to long-term guardianship,
contact was significantly reduced.

Case file 1T where contact commenced at
90 minutes per week before being reduced
to once per month due to long term
guardianship orders being granted.

Case file 2 contact commenced for one hour,
twice weekly, before being reduced to one
hour per week following the decision to
apply for long term guardianship orders.

Case file 24 contact commenced at one
hour, twice weekly, before being reduced to
once monthly following the decision to apply
for long term guardianship orders.

Case file 29 contact commenced at 90
minutes, twice weekly, before being reduced
to once weekly following the decision to
apply for long term guardianship orders.

This was echoed throughout the Aboriginal
community forums where community
members shared numerous stories of
meagre contact arrangements and
highlighted that one of the reasons often
given by the Department for reducing
contact between the child and the family
was that it was considered it too traumatic
and unsettling for the child.

In his evidence to the Inquiry, Associate
Professor Paul Gray provided a profound
analogy of the learning to re-establish
relationships within family and the
Department allowing space for this occur,
stating: “when we're teaching kids to ride a
bike, when they fall off, we don't just respond
to that distress and pain and frustration by
throwing the bike away and saying look well,
we tried, that hurt you so we're not going

to do it. We also don't encourage them to
continue developing that skill by insisting
that they only ever ride their bike if we're
holding onto it. Because sure, that might
make the child safe from falling, but they'll
never actually grow to master the skill of
riding a bike or enjoy everything that can
come with, with that..We will always impose
limitations on the child around that and
there will be this underlying sense of fear
and anxiety about cycling. And so likewise,

| think our efforts to protect children in
Out-Of-Home Care from that distress

and confusion that can come with that
disconnection and trying to navigate those
family spaces. If we do it in that way of just
cutting it off or holding it too tightly, | think
we can sort of interrupt their opportunity

to process and to heal and to move forward
with that within their families."44¢
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Reunification

One of the most confronting findings of the
data analysis is the increasing proportion

of Aboriginal and Torres Strait Islander
children being placed onto Guardianship
orders until 18 years of age. Every year since
1991, the proportion of Aboriginal children
being placed on a Guardianship orders has
increased, while the proportion of non-
Aboriginal children placed on Guardianship
orders has remained relatively stable.*4” One
in 10 Aboriginal children born in 2000-2003
were removed on long-term Guardianship
orders by age 17, if we fast forward 15 years
later, we see that this has increased to 1in
10 children by age 5, for those born in 2015—
2016.448

The greatest increases of children on
long-term orders have occurred at young
ages. In 2010, the number of Aboriginal
children placed on long-term orders before
they turned one, was 1 child in every 70. For
infants born in 2020, this had increased to 1
in every 24 Aboriginal children being placed
on long-term guardianship orders before
their first birthday.44°

What the data shows is that not only are
more Aboriginal children being removed
from their families and culture at increasing
rates, but this is also occurring at much
younger ages and with less of those children
being returned to family. The consequence is
that their opportunities to form meaningful
connections are severed more frequently, far
earlier and often irreparably.

While the numbers of children placed on
long-term guardianship orders increased,
the numbers of children who are reunified
with their families has decreased over the
past decade. The data analysis measured
reunification rates of children with their
families at 6 months, 12 months and 24
months after their first Out-Of-Home

Care placement. The data was compared
longitudinally and revealed that rates of
reunification have decreased year on year for
both Aboriginal and non-Aboriginal children;
however, the decrease in reunifications

is more pronounced for Aboriginal
children. For Aboriginal children placed in
Out-Of-Home Care for the first time in the
2011-2012 year, 51.4% of those children had
been reunified with their families within

24 months. However, for children removed
in the 2018-2019 year, just 28.9% had been
reunified by 24 months. This demonstrates
an absolute decrease of almost 22% in
reunification rates over a 7-year period.4*°
The most recent data on reunification rates
in South Australia shows a further 25.1%
decrease over the last five years, with the
current rate for 2022-2023 being 3.8%. This is
abhorrent.

One major reason for this increase of
long-term guardianship orders is the current
emphasis on early decision-making in

the legislation where decisions should be
taken in a timely manner and, “in particular,
should be made as early as possible in the
case of young children in order to promote
permanence and stability”.4s' There has been
a trend towards “timely decision-making”
within the Department which is outlined

in the Permanency Planning Practice
Paper that “decisions about the viability

of reunification must be made within six
months for children under the age of two
years, due to their critical need to develop a
secure attachment relationship with a carer,
and within twelve months for children over
the age of two years” 452

This emphasis on timeliness and
permanency planning results in decisions
for long-term placements being made
earlier, giving families less time to address
the child protection concerns. The legislative
provisions and policies impact significantly
on Aboriginal parents who are required to
demonstrate insight, change in behaviour
and learning to parent effectively in a short
period of time to satisfy the Department.

This issue was raised by several of the
submissions to this Inquiry, where it was
noted that the timeframes for reunification
were inadequate and that a longer period
was required for families to receive the
support they needed.*>
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Reunification Rates for Aboriginal Children

Reunification rates for
Aboriginal and non-Aboriginal
children placed in out-of-home
care continue to decrease.*

60%
50%
40%
30% o
—o
20%
10
O%
2011/12 2015/16 2018/19 2020/21
Aboriginal children
% reunified ‘ % reunified . % reunified
at 6 months at 12 months at 24 months
In 2011/12, around 1in 4 Aboriginal In 2011/12,1in 2 Aboriginal children
children were reunified with their were reunified with their families
families within 6 months of enter- within 24 months of entering out-
ing out-of-home care. Fast forward of-home care, compared to around
10 years and this has decreased to 1in 4 by 2018/19.
1in 8.

* Note that reunification rates for Aboriginal and non-Aboriginal children show a similar trend.

Source: Montgomerie A, Dobrovic J, Pilkington R, Lynch J., Analysis of child protection contact to support the South Australian
Commissioner for Aboriginal Children and Young People’s Inquiry into the application of the Aboriginal and Torres Strait Islander Child
Placement Principle 2023, Adelaide: BetterStart Health and Development Research Group, The University of Adelaide.
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Guardianship to 18 Years Orders

The number and proportion of Aboriginal children placed on
Guardianship to 18 years orders has increased dramatically
over the past 20 years compared to non-Aboriginal children.

% of Children Placed on 18 Years Orders
Prior to 10* Birthday

T2
10%
8%
6%
4%
2%
O%

2001 2010 2020

Year Turned 10
% of Children Placed on 18 Years Orders
Prior to 15t Birthday
4%
2%
@-

O%

20T 2016 2021

Year Turned 1

. Aboriginal Children Non-Aboriginal Children

Source: Montgomerie A, Dobrovic J, Pilkington R, Lynch J., Analysis of child protection contact to support the South Australian
Commissioner for Aboriginal Children and Young People’s Inquiry into the application of the Aboriginal and Torres Strait Islander Child
Placement Principle 2023, Adelaide: BetterStart Health and Development Research Group, The University of Adelaide.
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Guardianship to 18 Years Orders

Aboriginal children are being placed on these
orders at an increasingly younger age.

1in 48 Aboriginal children who Fast forward nearly
turned 10 years old in 2001 were 20 years and this has
placed on a Guardianship to 18 increased to1in 1
years order. Aboriginal children*

The biggest increase in Cuardianship to 18 years
orders was for Aboriginal children under 1.

1in 70 Aboriginal children Fast forward 10 years
born in 2010 were placedona and this has increased
Guardianship to 18 years order to1in 24 Aboriginal
before their Ist birthday. children**

* Compared to 1in 600 non-Aboriginal children who turned 10 years old in
2001 and 1in 149 non-Aboriginal children who turned 10 years old in 2020.

** Compared to 1in 900 non-Aboriginal children who turned 1year old in
2011 and 1in 310 non-Aboriginal children who turned 1year old in 2021.

Source: Montgomerie A, Dobrovic J, Pilkington R, Lynch J., Analysis of child protection contact to support the South Australian
Commissioner for Aboriginal Children and Young People’s Inquiry into the application of the Aboriginal and Torres Strait Islander Child
Placement Principle 2023, Adelaide: BetterStart Health and Development Research Group, The University of Adelaide.
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Finding

47. Reunification is rarely considered after a long-term

guardianship order is made severing connection to family and
culture when placement is made to non-Aboriginal carers.
In the case of young children, the principles of intervention
support permanence planning as early as possible, thereby
subordinating the application and impact of the Aboriginal
and Torres Strait Islander Child Placement Principle.

Reunification of children with the person

or persons from whom they were removed
must be considered before applying for a
guardianship or custody order from the
Court.4** There is no statutory limit set on the
timeframe for reunification. Whilst the Court
has power to make guardianship orders, and
the practice is that a 12-month order is made
for this purpose, the Court does not have
specific powers with respect to reunification.

Currently the Youth Court requires the
attendance of parents, the Department's
case managers and the child
representatives, with or without the child, at
Reunification Court where the Judge of the
Youth Court assists with keeping the parties
on track with actions towards reunification.
But the Court has no powers to make any
orders to keep the parties on track.

Reunification should take into account the
connection and placement elements of
the Principle. Active Efforts for connection
and placement require active participation
of family and community in partnership
with Aboriginal Community Controlled
Organisations including Recognised
Aboriginal and Torres Strait Islander
Organisations. Placements with family
and kin and contact with parents in the
reunification context maintains active
connection with family, community and
culture. Importantly, cultural attachment
in line with Aboriginal parenting practices
is maintained whilst reunification is being
attempted. This also enables reunification
to be considered with participation of family
and community at all annual reviews of an
Aboriginal child.
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The limited timeframes are unrealistic in
circumstances of disadvantage, multi-
generational trauma and contact with
the child protection service system. The
requirement for early placement decisions
also fails to acknowledge Aboriginal
attachment styles and Aboriginal child
rearing practices, in which a network of
kin with cultural obligations, in addition to
the biological parents, have child-rearing
responsibilities.

The Inquiry heard from Aboriginal
community members that once a child is
placed in Out-Of-Home Care, not enough
effort is made for reunification with parents
or to secure long-term family placements.
Community voiced concerns that the child
protection service system puts undue
emphasis on a child’'s attachment to their
carer, at the expense of reunification and
experienced a lack of will to review parenting
capacity and revisit reunification throughout
long-term orders.

“I met all the requirements of DCP for
my kids to return to me, but they kept
changing the goal posts, they didn’t
report on all the positives things | was
doing until much later”.

— Port Lincoln Aboriginal Community
forum

A positive reunification story was shared
with the Inquiry, highlighting the important
role Aboriginal workers play in supporting
family and guiding the Department:

“Good outcome with reunification, the
children returned to parents. Parents
were supported by services to change.
DCP were actively involved in supporting
the kinship carer. Parents went through
rehab, housing, employment and drivers
license in 12 months. There was a lead
Aboriginal worker keeping everyone
connected and informed and doing the
coordination of communication”.

— Mount Gambier Aboriginal Community
forum

“AC.Care reunification program exists
but doesn’t get any referrals from DCP, |
wonder how many other programs does
this happen to?”.

— Murray Bridge Aboriginal Community
forum

“If you give longer contact time will give
mum hope, her addiction will lesson, and
she can work on goals”.

— Southern Metropolitan Aboriginal
Community forum

Finding

opposed to reunification.

48. Current efforts by the Department for Child Protection to

reunify Aboriginal children with their families are inadequate.
The Department for Child Protection appears to be using the
reunification process to investigate and gather information to
support applications for long term guardianship orders. The
reunification process is not centred around the supports needed
by families to succeed and often sets them up to fail. Families
feel mislead and the focus is on planning for permanency as
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The Principle should be paramount in
any decisions made about Aboriginal
children, including reunification, with
SNAICC reporting that: “the permanency
measures tend to reflect an underlying
assumption that a child in Out-Of-Home
Care experiences a void of permanent
connections that needs to be filled by
the application of permanent care orders.
This understanding fails to recognise that
children begin their Out-Of-Home Care
journey with permanent identity that is
grounded in cultural, family and community
connections...For an Aboriginal and/or
Torres Strait Islander child, their stability
is grounded in the permanency of their
identity in connection with family, kin,
culture and country” 4%

The need for permanency of care must not
cause harm by severing the real potential for
future cultural connections and reunification
for Aboriginal children.

The Department's Deputy Chief Executive
acknowledged in his evidence to the Inquiry
that: “It does feel like the interpretation

of ‘timely’ has translated to an arbitrary
number.. When | think of timely.%5¢". He went
on to say that timely should be interpreted
as an appropriate time frame for the
individual case and that this is something
he would like to see changed within the
legislation, to allow flexibility around

those timeframes and afford people some
opportunity to pursue reunification.*”

There is also a reliance upon Eurocentric
attachment theory which does not account
for the fact that concepts and practices
relating to children’s attachment and
bonding differ markedly between Aboriginal
and Eurocentric cultures.*® Developed
from a Eurocentric perspective, attachment
theory emphasises the importance of

the relationship between the primary

carer, usually mother, in early infancy, as
providing the secure base and internal
working models for emotional and physical
safety, exploration and building of future
relationships.“*® However, in collectivist
cultures, early childrearing may occur with
multiple central caregivers drawn from

broader family and kinship networks, with
children seen as belonging to the collective
whole and having their needs met through
a system of collaborative caregivers.4°
Aboriginal families may include multiple
caregivers caring for children, spanning
generations, with children being raised

by the family or clan, including multiple
attachment figures.4®

Multigenerational shared care arrangements
in which multiple people provide care

for children in the same household or
across households do not fit Eurocentric
assessment models and are not accounted
for in program design or service delivery
models.%62 Culturally relevant attachment
theories that recognise the strengths of
Aboriginal childrearing and the attachment
networks available to Aboriginal children

to support their stability, identity and
cultural connection, have not been adopted
in Mmainstream child protection or family
support practice.

Dr Tracy Westerman gave evidence to the
Inquiry that there is no validated cultural
attachment theory, and little understanding
amongst the general population of the
nature and strengths of kinship relationships
in Aboriginal society.“%3 Dr Westerman
argued that it is more appropriate to refer
to attachment styles when referring to
Aboriginal children and their families.4%4

In her study into the causes of Aboriginal
suicide rates, she found that the causal
pathways to suicide were highly reactive,
linked to trauma and compromised
attachment to family, kin and culture,

and therefore were in a response to child
removal.4es
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Recommendations

29. The Children and Young People (Safety) Act 2017 be
amended to require that the Court and Chief Executive of
the Department for Child Protection must have regard to
Aboriginal attachment styles and Aboriginal child rearing
practices, when making decisions about reunification and
long-term orders.

30. The Children and Young People (Safety) Act 2017 be amended
to provide for regular consideration of the viability of
reunification at annual reviews after children have been placed
under long term guardianship orders.

31. The Review of Care arrangements for Aboriginal in care should
be conducted by Independent Reviewing Officers, external
to the Department for Child Protection with powers to report
back to the courts if the Aboriginal child's reunification, contact,
cultural safety and cultural needs are not being met.

32. The Children and Young People (Safety) Act 2017 be amended
to give the Court power to make reunification orders, that
such orders require reviews every two months and to make
consequential orders at reviews. The Court should have
discretion to extend orders if substantial progress has been
demonstrated.
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Performance

It is a headline
recommendation of

this Inquiry that a sixth
element of Performance be
included to the Aboriginal
and Torres Strait Islander
Child Placement Principle
for South Australia.

The aim of the Performance element is to
ensure that there are culturally appropriate
accountability and oversight mechanisms
for reviewing the application of the
Principle and the cultural responsiveness
of the child protection service system. The
implementation of Performance to the
standard of Active Efforts is demonstrated
by accurate reporting and compliance of
all elements, including comprehensive
measures embedded within practice and
case management systems.

Whilst national reporting mechanisms

exist such as the Family Matters Report, it is
clear more day-to-day, local-level oversight
is needed by the Aboriginal Community-
Controlled Organisations in partnership with
Aboriginal families and communities.

In her evidence to the Inquiry, the Chief
Executive of the Department, conceded

that the current compliance measures

with the Principle focus on the compliance
with the placement hierarchy and “do not
provide a comprehensive assessment of
compliance with the five core elements of
the Principle”.#%® The Deputy Chief Executive
for the Department reiterated this stating
“we don't currently have formal reporting in
place for compliance, however that is one of
the higher priorities that we have in terms of
taking the organisation through its evolution
process to its next stage”.4¢’ It is clear that
the Department are not able to evidence
effective implementation or adherence of
the Principle within their systemic practice.

In her evidence to the Inquiry, Commissioner
Natalie Lewis reflected on the child

protection service system being delivered
in a way that continues to fail Aboriginal
children and young people, stating that “if
an Aboriginal organisation was to take on
those functions and demonstrated such

a high tolerance for failure, they would be
defunded within a reporting cycle”. 48

“If we do better about implementing
each element, we will do better for
children and we will address... the
overrepresentation that Aboriginal
children make up in the child protection
system”.4e°

Accountability
and oversight

Apart from reporting to SNAICC on the
compliance with the Principle's five
elements, there is no formal accountability
and oversight mechanisms on the
Department’s performance in working

to the standard of Active Efforts, with
implementation of the full Principle. The
Aboriginal commmunity and the Aboriginal
Community Controlled sector must be
partners in designing and determining
how the Department’'s compliance should
be measured, assessed and managed.
Performance reporting on Active Efforts is
not limited to the Department, as it must
include Non-Government and Aboriginal
Community Controlled sectors where
there has been a transfer of authority and
functions.
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System competency and
cultural responsiveness

There is no defined Aboriginal strategy or
plan by the Department for Child Protection,
to improve outcomes for Aboriginal children,
their families and communities. Further

to this, the Department lacks a central
Aboriginal business unit with Aboriginal
leadership and critical mass of Aboriginal
staff to lead the provision of high-level,
strategic advice and policy development on
improving Aboriginal outcomes.

This blind spot in the corporate governance
of the Department enables an environment
where cultural incompetency festers across
the organisation. Aboriginal voices across
leadership is important in decision-making.
Aboriginal people making decisions on
Aboriginal issues yields better outcomes

for Aboriginal children and their families,
whether it be policy, practice or financial and
human resource management.

“The workforce is only as good as the
extent to which the organisation guides
you around difference”47°

The Inquiry heard consistently throughout
its engagement with the Aboriginal
community, stakeholders and the child
protection service system workforce, that
the current child protection service system
workforce is not culturally responsive to the
needs of Aboriginal children, families and
communities. The Department’s staff stated
that greater workplace learning is required
regarding the Principle to ensure consistent
application and implementation.

“DCP staff are not culturally appropriate
and like to compare us to other cultures”.

Commissioner for Aboriginal Children and Young People

— Mount Gambier Aboriginal Community
forum

“DCP don't take culture differences
into account and workers lack cultural
competency”.

— Murray Bridge Aboriginal Community
forum

“The model of the Aboriginal Child
Placement Principle is good but it's the
people who are implementing them
that'’s the problem, they aren'’t following
the instructions or guidelines of the
principles. The government’s approach is
systematically flawed and broken”.

— Berri Aboriginal Community forum

“Child protection system hasn’t evolved to
include Aboriginal community, it's still a
western model”.

— Gawler Aboriginal Commmunity forum

“DCP are encouraging our mob to get
into the system, but we need our own
system of an Aboriginal workforce of
social workers, who have knowledge of
our culture and practices, who respect
our elders, if we could make that happen,
| would work for that department.
Blackfullas need their own DCP, watch
what happens with our kids and with the
system”.

— Southern Metropolitan Aboriginal
Community forum

“There’s a huge gap in the knowledge
and understanding of DCP workers
about Aboriginal culture, they are lacking
cultural respect”.

— Port Pirie Aboriginal Community forum



Cultural training for the Department’s
workforce is currently delivered through
the mandatory Aboriginal Cultural
Footprint training. The extent to which this
training results in cultural competence

is questionable. During forums with the
Department's staff, participants reflected
that workers learn best from experience
working with community, not by training
and that their tertiary qualifications did not
effectively address knowledge and skills
helpful for working with Aboriginal families.
Despite the Aboriginal Cultural Footprint
training being considered beneficial for
non-Aboriginal workforce, staff stated
cultural learning should be ongoing and
needs to be put into practice with support
and mentoring from experienced workers.
Additionally, staff also expressed lack of time
to complete cultural training due to high
caseloads.

Cultural competency training must be
designed by Aboriginal people and must
be measurable and organisational culture
needs to be critically assessed, even if

such an assessment is confronting. Policy
and procedures must be assessed and
reassessed on a regular basis to ensure that
the workforce is guided and that cultural
factors are incorporated into the day-to-day
practice.4”!

The Inquiry heard evidence from Dr Tracy
Westerman who identified that cultural
incompetency within the child protection
system is a leading cause of the over-
representation of Aboriginal children being
removed from their families.4” She also
identified that there is a cultural empathy
gap which results in the system assessing
the pain of Aboriginal people as less than
that of non-Aboriginal people, and an
assumption that Aboriginal people care less
about their children than non-Aboriginal
people.4™

In her evidence to the Inquiry, Amy Cleland,
an Aboriginal PhD candidate, described
the different lens Aboriginal people apply,
compared to non-Aboriginal people within
child protection service systems stating
“things like personal racism, prejudice and
values” contribute to Aboriginality being
viewed as a risk factor.47

“We just had different glasses on when
we were looking at families compared
to our non-Aboriginal counterparts...!
think it has to do with predominantly
non-Aboriginal people do not have a
relationship with Aboriginal people” 47

Further evidence was provided to the Inquiry
by Dr Jacynta Krakouer that structural
racism creates oppressive circumstances

for Aboriginal families and the need to
challenge systems on individual and
community levels.4® Dr Krakouer explained
that the broader inequalities in society
impose barriers to health and wellbeing as
well as access to services.47?

Bias in the assessment
of safety and risk

The current systems and processes of

risk assessment are not responsive to the
culture and needs of Aboriginal children.

Dr Pilkington stated in her evidence to the
Inquiry that “racism is inherent in the way
our systems work all the way from who gets
notified to who gets removed” 478

Throughout community forums, Aboriginal
community members told the Inquiry about
several systemic issues relating to cultural
bias, racism and non-compliance with the
Principle. They also expressed a concern that
Aboriginality is considered a deficit rather
than a strength and gave examples of the
number of people living in a home being
seen as a risk factor rather than a protective
factor for Aboriginal children.

Aboriginal staff throughout all stakeholder
forums told the Inquiry they understand only
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too well that what may appear a disordered
or unsafe environment to a non-Aboriginal
person will be seen with different eyes by
an Aboriginal worker. One Aboriginal CaFS
worker observed: “| went into the house with
my colleague and she immediately fixated
on the mess in the house, the number of
people and children occupying it and the
dirty dishes in the sink. She saw risk and
disorder. What | saw was a very healthy
baby”.

The Alexander Review noted “troubling
findings about over reporting of Aboriginal
children based on racist assumptions in
communities and bias in assessment and
decision-making approaches and attitudes
of the workforce” 47 An example of cultural
bias impacting Aboriginal families can be
seen in an increasing cohort of Aboriginal
women who reach out for help as victims

of domestic and family violence. Aboriginal
women experiencing domestic violence
often have their children removed as a result
of statutory child protection contact. While
this may be present in many instances

of family violence in both Aboriginal and
non-Aboriginal communities, it is far more
prevalent for Aboriginal women to have their
children removed.48°

“If you are in a DV relationship, that’s an
automatic removal. You are punished for
being a victim”.

— Mount Gambier Aboriginal Community
Forum

Addressing cultural bias and systemic
racism is essential to bringing about
change. ‘Cultural ways of doing’ are key to
fostering safety and this includes promoting
Aboriginal worldviews, both-ways thinking,
having an Aboriginal presence and having
an option of Aboriginal practitioners involved
in services.48

Commissioner for Aboriginal Children and Young People

Bias in the assessment
of attachment and
parenting capacity

There is a heavy reliance placed on
Eurocentric attachment theories and
concepts during parenting assessments
when determining what is in the best
interests of Aboriginal children and the
norms and standards for parenting.482

The Inquiry heard evidence that the
parenting capacity assessments and
psychological assessments that are used

in the child protection service system

are all based on Eurocentric models and
individualistic concepts of parenting and
family. Assessments such as these are

not appropriate or adaptable to take into
consideration the differences in child-rearing
practices or intergenerational trauma and
the impact that historical child removals
have had on a parent’s ability to parent their
own children.

Cultural identity, belief systems, childrearing
and cultural ways of learning are protective,
however these concepts are very rarely
reflected in policy for Aboriginal people,
particularly in child protection.483

Dr Tracy Westerman provided extensive
evidence to the Inquiry about the use

of attachment styles and theories when
assessing Aboriginal children and families.
Dr Westerman stated current assessments
and assessors use a universality of
attachment theory, despite not having been
tested with Aboriginal people and Aboriginal
child-rearing practices.“® Previous studies
have examined collective cultures, with
similar child-rearing practices to Aboriginal
cultures and found that collective cultures
have different attachment classifications.
The concept of the whole mob or
community raising a child isa common
cultural practice and encourages multiple
attachments to meet all the child’'s needs.
Dr Westerman stated that no jurisdiction
within Australia has embedded cultural
mapping tools within their workforce to



recognise different attachments based on
the Aboriginal child’'s emotional needs as
they develop.4® Dr Westerman explained
that when non-Aboriginal people assess
Aboriginal children’s attachment, they
can misinterpret anxious and avoidant
attachments to caregivers without
contextualising kinship relationships and
protocols.48é

Dr Westerman continued by stating that
attachment theory and child maltreatment
assessment theories are often confused
with each other, as there is a lack of
understanding of cultural differences that
impact parenting styles. Dr Westerman
stated that when cultural difference is not
being considered for alternative parenting
styles, assessors will view this as a deficit.

Dr Westerman discussed the way in which
child maltreatment assessments inflate
child risk based on cultural differences.“®?
She stated that Psychologists who use them
“know the test is biased” but the “the system
insists on them using it and tries to adjust it
for cultural difference without guidance”.488
Dr Westerman said that continued use of
these culturally inappropriate tests cost

our Aboriginal communities, not “just
generational pain and trauma but it's also
costing us economically, you know, $45
billion a year costs us to be racist”.48°

The case file review process identified that
the use of the current Parenting Capacity
Assessments within the Department focuses
solely on the parents, to the exclusion of
all other family and kinship ties, therefore
excluding critical cultural considerations
of the Aboriginal child and family. The
Parenting Capacity Assessment does not
encourage assessors to apply a strengths-
based approach, instead viewing the
Aboriginal parents within a nuclear and
Eurocentric structure.

“Aboriginal mums teach kids to be more
focused on the group rather than the self,
right? The group is a lot more important

than the self that looks like...maternal
deprivation and then when you get into
skin group relationships, you know that
becomes really complex because kids are
taught to avoid certain attachment and
that looks like avoidant attachment”.4%°

Dr Westerman went on to explain that
Aboriginal children have the ability to
organise their attachments based on their
emotional needs and the responsiveness of
their carers:

You ask an Aboriginal kid, hey, what if
you went home and no one was there
waiting for you with a nice sandwich.
They go “that’s OK ‘cause | can go to
Granny’s because she’s always got a
nice feed”. “Oh, deadly what about
night time? When you feel a bit scared?
What would you do?”, “I'd go to auntie’s
because she’s always got a safe place
for me”, “What if you fell over and hurt
yourself? What would you do?”, “Oh,
uncle, he’s really good at making me feel
better when I'm upset”. 4

She noted that Aboriginal children have
the ability to organise their attachments
according to their emotional needs, and
this is misunderstood as ‘chaotic parenting’
rather than a strength.4®?

Currently, there are 29 psychologists
employed in the Department’s Psychological
Services team. Of the 29 Psychologists, O
identify as Aboriginal.4®®* The Department's
Psychological Services team is guided by
the Clinical Guidelines which was updated
in 2023 in collaboration with the Aboriginal
Practice Directorate.*®* However, outsourced
Psychologists that conducted majority of
assessments in 2023 were not bound by the
Clinical Guidelines.
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In her evidence to the Inquiry, Kerry
Rogers discussed the need for Aboriginal
Psychologists within the Psychological a
Services team and noted that when she
was employed with the Department “there
was no challenge to those foundational
knowledges and a psych assessment

or evaluation was always looked at as
overriding everything... my experience
was they [psychologists] have not even
worked with an Aboriginal family, there
is no expectation that they work with an
Aboriginal family”.49*

“vou keep removing children, you're
going to keep dealing with the collateral
damage for generations to come and
irrefutably linked to child suicides,
irrefutably linked to the pipeline to the
justice system. Everything we are dealing
with, this is the most important thing

we need to fix is child removals but
people have this attitude that Aboriginal
people are better off with white families
or outside their families because of this
cultural empathy gap and in fact you
know that kids have more of a likelihood
of being abused in care then in their own
home”4%
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The Way Forward

Aboriginal children continue to be over-represented
in the child protection system and removed from
their families at an alarming rate. Despite changes
to legislation in response to Royal Commissions,
Inquiries and Coronial Inquests, removal rates
have continued to increase year after year. The
evidence provided to this Inquiry shows that
removal of Aboriginal children from their families
does not have positive outcomes and increases
the intergenerational trauma and disconnection
from family, kin, community and culture.

The Aboriginal community needs to be more
involved in preventing Aboriginal child removals. It

Is time for Aboriginal people to make decisions for
Aboriginal children and their best interests. There
must be change in the way decisions are made and
to centre Aboriginal people in decision-making.
Families of Aboriginal children must be involved early
in the process and they must lead decision-making.
Aboriginal parents must be given intensive and
sustained support to prevent issues from escalating.

The Aboriginal community must be legally empowered
and adequately resourced to implement a culturally
appropriate care service system to keep Aboriginal
children growing up safe and connected with family
and culture. The future of our Aboriginal children
needs to be in the hands of Aboriginal people.

The South Australian Government should urgently
implement the recommendations of the Inquiry.
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Appendix C:
Glossary

Aboriginal: The term ‘Aboriginal’ in this
report refers to both Aboriginal and Torres
Strait Islander peoples. It is used to refer to
the numerous nations, language groups and
clansin SA. ‘Indigenous’ is retained when

it is part of the title of a program, report or
guotation, or when the context requires it.

Aboriginal Community Controlled
Organisation: As defined in the National
Agreement on Closing the Gap (clause

44), an Aboriginal Community Controlled
Organisation is an organisation that delivers
services, including land and resource
management, that builds the strength and
empowerment of Aboriginal and Torres
Strait Islander commmunities and people
and is: (@) incorporated under relevant
legislation and not-for-profit; (b) controlled
and operated by Aboriginal and/or Torres
Strait Islander people; (c) connected to the
community, or communities, in which they
deliver the services; and (d) governed by

a majority Aboriginal and/or Torres Strait
Islander governing bodly.

Aboriginal Family Led Decision-Making:
Aboriginal Family-Led Decision-Making
draws on traditional Aboriginal consultative
methods to create spaces where families

feel supported to make culturally based,
family-driven decisions in the best interest of
Aboriginal children.

Aboriginal Kinship or Kin: Kinship is a term
that describes family relationships and ties
within a commmunity. Aboriginal kinship rules
and lore are diverse and rooted in history
and tradition. Some communities maintain
strong traditional kinship ties, while others
maintain strong kinship ties based on social
and family histories. Principles of kinship,
community connectedness and obligation
continue despite policies of colonisation,
assimilation and protection.

Aboriginal relative/kinship care: Aboriginal
relative/kinship care is care provided
through a home-based care arrangement
where the carer is a relative (other than a
parent), is considered to be family, or is a
person to whom the child shares a cultural
or community connection. For Aboriginal
children, a kinship carer may be another
Aboriginal person who is a member of their
community, a compatible community, or
from the same language group.

Aboriginal self-determination:
Self-determination is the right of Aboriginal
people as a collective to determine how their
lives are governed; participate in decisions
that affect them; to exercise control over
their own lives and development and to live
well according to their cultural values and
beliefs.

Aboriginal and Torres Strait Islander Child
Placement Principle: The Aboriginal and
Torres Strait Islander Child Placement
Principle is a broad principle that applies to
the involvement of Aboriginal children and
families in the child protection system and
is made up of the following five elements:
prevention, partnership, placement,
participation, and connection.

Active efforts: Active efforts are purposeful,
thorough and timely, supported by
legislation and/or policy and enable the
safety and wellbeing of Aboriginal and
Torres Strait Islander children. Active

efforts encompass a variety of strategies to
support Aboriginal and Torres Strait Islander
children’s connection to family, culture,
community and country is maintained.
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Best Interests of the Child: For the
purposes of this report, the best interests

of an Aboriginal child must always include
the maintenance of connection with family,
community and culture and the right for
that child to explore and enjoy the full
extent of their culture. The best interest of
the child is not defined in the Children and
Young People (Safety) Act 2017 (SA) however
section 60B(2)(e) of the Family Law Act 1975
(Commonwealth) provides that the best
interests of a child includes that “children
have a right to enjoy their culture (including
the right to enjoy that culture with other
people who share that culture)” and section
60B(3) specifically provides the right for an
Aboriginal child “to maintain a connection
with that culture; and to have the support,
opportunity and encouragement necessary:
to explore the full extent of that culture,
consistent with the child’'s age and
developmental level and the child’s views;
and to develop a positive appreciation of
that culture”.

Child protection service system: Services
and systems provided by state and territory
governments to not only assist children who
are suspected of being abused, neglected or
harmed, but provide assistance to vulnerable
families in need with targeted, specialist
services to keep families strong together and
prevent family breakdown.

Cultural lens: For the purposes of this
Report, cultural lens refers to using a
deep understanding of Aboriginal ways of
knowing, doing and being to best inform
practice and decision-making.

Cultural safety: Cultural safety is an
environment which is spiritually, socially,
emotionally and physically safe for
Aboriginal people, where there is no assault,
challenge or denial of their identity, of who
they are and what they need.

Commissioner for Aboriginal Children and Young People

Family: Aboriginal families are significantly
more than the nuclear family unit and are
inclusive of far-reaching extended family
members, including blood and/or kinship
brothers, sisters, immediate and extended
cousins, aunties, uncles, grandparents,
non-Aboriginal family members, significant
others, Elders, and community peer groups.

Family Group Conferencing: Family

Group Conferencing is a model of Family
Decision making whose origins stem from
Indigenous practices, which give power

and responsibility back to families to make
plans with their children. Family Group
Conferencing exists in South Australia’s laws
only as an option for the Department for
Child Protection to consider, when making
plans for children. When the term is used

in the context of the Children and Young
People (Safety) Act 2017 it has the definition
laid out in section 16 of that Act and referred
to as a section 22, Family Group Conference.

Foster care: The term ‘foster care’ is used for
the Out-Of-Home Care setting where a child
is placed with a foster carer and is living with
the carer and their family in the family home.
Foster carers are authorised, supported

and supervised by the Department for

Child Protection or a non-government
Out-Of-Home Care service provider.

Guardianship order: An order placing a
child in the care of a guardian (who is given
parental responsibility for the child) until the
child is 18 years of age.

Intake: the record of the assessment by the
Department for Child Protection concerning
a screened-in notification.

Immediate or crisis care: An emergency
placement of a child, which may occur after
hours or on weekends and may involve the
child being placed in a motel or other similar
emergency accommodation.



Out-Of-Home Care: Overnight care for
children aged under 18 for which there is
ongoing case management and financial
payment (including where a financial
payment has been offered but has been
declined by the carer).

Placement: The act of placing a child into an
out-of-home care arrangement.

Public health approach: For the purposes
of this report, a public health approach to
child protection involves the provision of
universal support to whole communities
and accessible early intervention services for
vulnerable families to prevent or minimise
child protection risk factors, alongside

the provision of targeted and therapeutic
intervention services for families where child
abuse, neglect or harm has occurred to help
with mitigating the long-term effects.

Residential care: ‘Residential care’ is care
provided to a child in a residential facility,
usually a house with other children, and
involves the use of paid staff rather than an
individual carer matched with the child.

Systemic racism: Systemic racism refers to
the history, ideology, culture and interactions
of institutions and policies that work
together to perpetuate inequity. It describes
the way in which institutions and structures
fail to provide adequate service provision

and equal opportunities to people because
of their racial or cultural background.

Trauma-informed approach:
Trauma-informed practice is a
strengths-based framework grounded in

an understanding of and responsiveness

to the impact of trauma, that emphasises
physical, psychological, and emotional safety
for everyone, and that creates opportunities
for survivors of trauma to rebuild a sense of
control and empowerment.
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